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BOOK II.
OBLIGATIONS.

TITLE I.
GENERAL PROVISIONS.

CHAPTERI.
SUBJECT OF OBLIGATIONS.

194. — By virtue of an obligation the creditor is entitled
to claim performance from the debtor. The performance may

consist in a forbearance.

(G. 241).

195. — When the thing which forms the subject of an
obligation is described only in kind, if its quality cannot be
determined by the nature of the juristic act or the intention of
the parties, the debtor must deliver a thing of medium quality.

If the debtor has done every thing required on his part
for the delivery of such thing, or if he on obtaining the consent
of the creditor has designated a thing for delivery, such thing
becomes from that time the subject of the obligation.

(¢/p old text 301; G. 243; ¢/p J. 401).

hga

~ BOOK II.
CBLIGATIONS .

TITLT Y.

GENERAIL» PROVICIONS.

CHAPTER 1I.

SUEJECT OF OBLIGATIONS.

124. - By virtue of on obligation the
ereditvor is-cmtiiloed to clain veriernanse
from the debtor. Tihwe performance may con-
gigt in n for‘)eu:ﬁ-w_ca.

\‘f_f. .'.:,\‘

126. - Whey the thing which fowns tie
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196. If a money debt is expressed in a foreign currency,
payment may be made in Siamese currency.

The commutation is made according to the rate of
exchange current in the place of payment at the time of

payment.

(c¢/p old text 302, 303; c¢/p G. 244).

197. — If a money debt is payable in a specific kind of
money which is no longer current at the time of payment, the
payment shall be as if the kind of money were not specified.

(G.245).

198. — If several acts of performance are due in such
23668 manner that only one of them is reguired to be done, the right
to elect belongs to the debtor unless otherwise stipulated.

(c/p old text 213, 214; ¢/p G. 262).

199. The election is made by a declaration of intention to
the other party.

The performance elected is deemed to be the only one
due from the beginning.

(G. 263).

i96. - IT a monsy dobt gxuressed in a
foruizn currency, vayment moy be nsde 1in
Siaese cwi'rency. )

Tie' comutation iz made fccording to
tn2 rate of cuchange current in the nleace
o nayment ci the time of naymant.

Cefp otd link 2c2.303; cfp 4. 2aa).

197. - If 2 nmoney cebt i3 vayablie in a
specitic kind of money wiieh iaq no longss
cuvrrent at the time or voyment, the naymant
shall be nade ag if thie kind oY noney vere
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18C. -~ 1IT goveral acts of nerformance
ere due in suell 2 manner that cnly one of
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200. — If the election is to be made within a period of
time, and the party who has the right of election does not
exercise it within such period, the right of election passes to the

other party.

If no period of time was fixed, when the obligation
becomes due, the party who has not the right of election can
notify the other party to exercise his right of election within a
reasonable time to be fixed in such notice.

(c¢/p old text 215, 216; ¢/p G. 264; ¢/p J. 408).

201. — If a third person is to make the election, it is done
by a declaration of intention made to the debtor, who must

inform the creditor.

If such third person cannot make the election or is
unwilling to do so, the right of election passes to the debtor.

(c¢/p old text 217; ¢/p J. 409).

202. — If one of the acts of performance is impossible
from the beginning, or if it subsequently becomes impossible,
the obligation is limited to the other act of performance. This
limitation does not arise if the performance becomes impossible
in consequence of a circumstance for which the party not
entitled to elect is responsible.

(¢/p old text 219. G. 265).
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party to cxorcise his right of electinn within
a reasonable thac ©o be fixed in such notice.
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If such third »erson cannot maks the
election or is wmwilling to do so, the riasht
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tion ig limitea to the other acts of nerrorm-
ance. Thig linltetion does net arisze iT the
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entitled teo clect iz resvousivle.
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CHAPTERIL.
EFFECT OF OBLIGATIONS.

PART L.
NON-PERFORMANCE.

203. If a time for performance is neither fixed nor to be
inferred from the circumstances, the creditor may demand the
performance forthwith, and the debtor may perform his part
forthwith.

If a time is fixed, it is to be presumed, in case of doubt,
that the creditor may not demand the performance before that
time; the debtor, however, may perform earlier.

(G. 271).

204. — If the debtor does not perform after warning given
by the creditor after maturity, he is in default through the

warning.

If a time by calendar is fixed for the performance, the
debtor is in default without warning if he does not perform at
the fixed time. The same rule applies if a notice is required to
precede the performance, and the time is fixed in such manner

that it may be reckoned by the calendar from the time of notice.

(c/p G. 284; S.0. 102).

QIAPTER 1IJ.
I7TECT OF OM.IGMIOHB .

PARY I.
NOU - PZRFORANCE.

203. - If a tine o1 nerformince is
noither fixed nor to be infeired from tie
circuastances, the creditor may demana the
porfomanco forthwith, and the debtor moy-
perform his part rTorthwith,

If 2 time & fixed it iz to ba prerunmed,
in casy of dowbt, that the ereditor may not
demand the performcnco batorz tist time; the
debtor. liowov-r, nay parrorm otilier.

( 51 2%1).

804. - If the debieor does not poriora
ofter warning givsn by the ereditoer alter
naturity, he is in doreutt ohrousih tha varaiaz.

If 2 tine by the culencar iz fixed ror
the .performances, the dobtop is in derault
rithout varnin: i7 he Jdoes net »orioru at tho
fired time. Tho scmo rule tnlics 1T a netiee
ie required to nrecede th;': verforaaice, and
tuc time-1in rixed in sueh mouumoer that it ney
be reckoncd by tihe eclendar Tron thoe timo or
notice,

Cep Goswn, 6. jo2).
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205. — The debtor is not in default so long as the
performance is not effected in consequence of a circumstance of
a circumstance for which he is not responsible.

(G. 285).

206. — In obligations arising from an unlawful act, the
debtor is in default from the time when he committed it.

(c/p old text 327; c/p Br. 962; ¢/p Fr. 1302 par.2; G. 848).

207. — A creditor is in default if, without legal ground, he
does not accept the performance tendered to him.

(c¢/p old text 354, 355; G. 293; ¢/p ]. 413; ¢/p Br. 955; S.0. 91).

208. — The performance must be actually tendered to the
creditor in the manner which it is to be effected.

But if the creditor has declared to the debtor that he will
not accept performance, or if for effecting the performance an
act of the creditor is necessary, it is sufficient for the debtor to
give him notice that all preparations for performance have been
made and that it is for him to accept it. In such cases the notice
by the debtor is equivalent to a tender.

(G. 294, 295; c/p J. 492; old text 356).
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80G. - Tho dobtor is not in dsfault go
long as tiie performence is not elracted in
consequance or a circwastance i'or.r.'hicu he 1sg
not resyonsihbls.

( 4.2%¢).

2068. -~ In obligations arisinz frow an
uniavful act, the dedtor is in default from
the time wlien ho comiittied it.

CCpp B liwr 324, o Pri.qe2; /b Hino:
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207. - A ercditor i3 in defoult if,
without legal ground, e docs not accent the
performencs tondcred to him.

C e std twal-35 4, 355y G.29% Cff Yem,
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tonderod tu itihe creditor n the meomer in
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209. — If a time certain is fixed for the act to be done by
the creditor, tender is required only if the creditor does the act
in due time.

(c¢/p old text 357; ¢/p G. 296).

210. — If the debtor is bound to perform his part only
upon counter-performance by the creditor, the creditor is in
default if, though prepared to accept the performance tendered,
he does not offer the required counter-performance.

(G. 298).

211. — A creditor is not in default if the debtor is not in a
position to effect the performance at the time of tender, or, in

the case provided by Section 209, at the time fixed for the act of
the creditor.

(G. 297).

212. — If the time of performance is not fixed, or if the
debtor is entitled to perform before the fixed time, the creditor
is not in default by reason of the fact that he is temporarily
prevented from accepting the tendered performance, unless the
debtor has given him notice of this intended performance a
reasonable time beforehand.

(G. 299).

‘17/1 Uo

208. ~ If a ilme certain is fixed for
the act to be Gone by tha areditor, tonder is
roquirsd only if the crcditor does tho act
in due vimeo.

Cefp fdlont 35 e G.290).

y 2i0. - Ii tha devtor is hound to y»or-
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by the ereoditcr, the creditor is in defoult
i, thoush mrenared to accent the merfcaimanco
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( G 2av).

211. - A cyeditor is not in derauit if
the dobtor is net in a mozition to effsci the |
porrornance at 4ha time of tender, or, in
the case wrevided e by scohion 508, at tie
timg fieod for the cct ol the éz-ﬁditor.

C Gaam.

213. - IT the timo of performance is
noi fixed, or if the debtor is entitled to
perform befors tho fied time, the ercdiior
13 not in defoult by reason of the Toct thai
he i tmnpora:ril:.r preveniod iron accepting
the tondeored perioimance, wless the dsLicer
has civea him notice of nis intonded pericim-
ence 2 reagoncble time beloreihand.

( €.299)



79/109

213. — If a debtor fails to perform his obligation, the
creditor may make a demand to the Court for compulsory
performance, except where the nature of the obligation does not
permit it.

When the nature of an obligation does not permit of
compulsory performance, if the subject of the obligation is the
doing of an act, the creditor may apply to the Court to have it
done by a third person at the debtor's expense; but if the
subject of the obligation is doing of a juristic act, a judgment
may be substituted for a declaration of intention by the debtor.

As to an obligation whose subject is the forbearance from
an act , the creditor may demand the removal of what has been
done at the expense of the debtor and have proper measures
adopted for the future.

The provisions of the foregoing paragraphs do not affect
the right to claim damages.

(c¢/p old text 331 - 334; ¢/p J. 414; Restitution in kind G. 249 -
251 included in this section).

214. — The creditor is entitled to have his obligation
performed out of the whole of the property of his debtor
including any money and other property due to the debtor by
third person.

(c¢/p old text 373).

215. — When the debtor does not perform the obligation
in accordance with the true intent and purpose of the same, the
creditor may claim compensation for any damages caused
thereby.

(c/ip]. 415).

v /103

212. - If e dchter faile to perforn iis
oblization, the crod%tor may neke « demmnd to
the Court or compulsory noriormancc; evecnt
vhare the nature of tho oblizetion doos not
pormit 1it.

Than the nature of an obligation doas not
perult of ccupulsory narforacnce, if the sul-
Jaet of the obligatien 1z the doins or an act,
the creditor noy anply e the Court to hove it
acng by o third porson at ths debior's oxronse
out i1 ¢he subject of tiwe cbhligni_on ia tha
aoinZ of o Juristic act, & Judgrent nay b
subgtitutsa fovr o deeloration eox intontion
by thoe dsdtor.
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forbsarmce ivom o» act, itne creaiter me da-
mand the removal of vhat hos besan doms at tih
gerpense 9f tha dsbier and hitve Droner melcuras
adopt=¢ for the future.

The nrovisgions of tha forozoing »ara-
graphs do not affcet the vight to clall danages

(ffp Rdlaxt331-2325 C/p J-bins Auodite-
fen s Sainde 289251 imeluded un Hio seeliny).

214. - Thic craditer is entitlsd to have
hisz chlication meriormsd cuv of ihe whole of
ths prowarty of his dobter including any non
and otiiey wrovarty dus to tha debior by third
person.

Cefi otd lint 393

315.. - When the dibhtoi Gons not nerforn
this obligotion in accordencs with thae trus ia-
tont and purpose of The soiws, the creditor nay
elaidomn sigation For any donage caua=d there
by.

( C/p;z,.-; ).

[ .



79/110

216. — If by a reason of default, the performance becomes
useless to the creditor, he may refuse to accept it and claim
compensation for non-performance.

(c/p G. 286; c/p Br. 956).

217. — A debtor is responsible for all negligence during
his default. He is also responsible for impossibility of
performance arising accidentally during the default, unless the
injury would have arises even if he had performed in due time.

(¢/p G. 287; c¢/p Br. 957).

218. — When the performance becomes impossible in
consequence of a circumstance for which the debtor is
responsible, the debtor shall compensate the creditor for any
damage arising from the non-performance.

In case of partial impossibility the creditor may, by
declining the still possible part of the performance, demand
compensation for non-performance of the entire obligation, if
the still possible part of performance is useless to him.

(G. 280).

/11

216. - If vy reason of defeult, the por-
fermance bocomes useless to the oreditor, hae
nay rofuse to accent it and claim cormonsation
for non-perfomocnca.

(G‘/}) (:J).zl.(.j (’//p . ‘1.‘)-

217. - A debtor is responsibls for all
negligones duriny his dasfault. Ye is also
responsibla for immeseirility of werformansc
eriging accidentally during ths default, unlcss
the inlury wouid have arisen even if he had
verformed in due tine.
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31¢. - When the norfomance doecoaes
inpossible in conssquaice of a eciicuwastance
ror vhiich the dcbtor is vesponsivle, ths debtor
shall compensate the creditor for any damage
arising from tlie non-nerfeormance.

In cass of ¢ partial impossaibility the
ereditor mey, by deleining the still possivle
part of the performance, domand compensation
for non-performance of the entire obligatioen,
if the gtill vossible part of performanco ig
uzeless to hin.

( Cj.zso)-
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219. — The debtor is relieved from his obligation to
perform if the performance becomes impossible in consequence
of a circumstance for which he is not responsible occurring
after the creation of the obligation.

If the debtor, after the creation of the obligation, becomes
unable to perform, it is equivalent to a circumstance rendering
the performance impossible.

(G. 275).

2[20]. — A debtor is responsible for the fault of his agent,
and of person whom he employs in performing his obligation, to
the same extent as for his own fault. [In such case the
provisions of Section 373 have no application.]

(¢/p G. 278).

22[1]. A money debt bearing interest ceases to bear
interest during the default of the creditor.

(c¢/p old text 360 par.2; ¢/p G. 301).

22[2]. The claim of damages is for compensation for all
such damage as usually arises from non performance.

The creditor may demand compensation even for such
damage as has arisen from special circumstances, if the party
concerned foresaw or ought to have foreseen such
circumstances.

(c/p old text 339; J. 416).

‘"aj/ ils

819. - The dcbtoxr is relieved from s
obligaticn To periom if the performoncs bo-
comes 1mposs3ible in congajquanceo of & oir-
cunatar ce for wileir e 18 not responsible
occeurring arfter tiic eresation of tiie obligation

I the debior, after tiio creation of tle
owligation, boconcs wehle to perform, it i
eguilvelont Lo a circumsiance rondering tle
porfomanco impossible.
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210. - A dshter ic responsibla for the
fault of his agenv, and ¢f persons wicm lc
omploys *‘n verfoining his obligati~sn, to the
gemc oxtont a3 for his oun fault., JSh.cued cace

(e/p €. 2%%)

W frodiocans 5] taelimz Lave no applicalm .

23/. - A money dcbt bearing intercst
congss to bear intarest dwring the defauit
¢f tho croaditor.

(e/p ofdlint »bopans e/ G. 00

23¢. - The claim Jor dnmagss ia for
compoensction for cll mich damage 83 usually
ariscs fron non-performance.

The creditor may deomand compensation
svaes Tor such damage o8 has arisen fron spo-
oial circunstonces, if tho party concerned
rorosay oi ouzlit to hmve {oreseen guch cir-
cumsteneos. .

(e/lo ofd Rt 334 3 e
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22[3]. If any fault of the injured party has contributed in
causing the injury, the obligation to compensate the injured
party and the extent of the compensation to be made depends
upon the circumstances, especially upon how far the injury has
been caused chiefly by the one or the other party.

This applies also even if the fault of the injured party
consisted only in an omission to call the attention of the debtor
to the danger of an un[u]sually serious injury which the debtor
neither knew nor ought to have known, or in an omission to
avert or mitigate the injury. The provisions of Section 220
apply mutatis mtandis.

(G. 254; ¢/p Jenk’s 282, 283; c/p ]. 418)
224, — A money dent bears interest during default seven
and half percent per annum. If the creditor can demand higher

interest on any other legitimate ground, this shall continue to
be paid.

Interest for default shall not be paid upon interest.

Proof of further damage is admissible.

(G. 288; ¢/p G. 289).

""_/ii:;

288). - If any fault of the injured
party has contriduted in causing the injury,
tne oblization tn componsate the injiwed
party and the oxtont of the coupenmation to
be mndo depends upon the circumstances, espoe-
cially unmon how far vhs injury heos boen causad
chiofly by the one eor the other narty.

This apnlies also evon if the fault of
ths injured narty consisted only in an omis-
sion teo caul the attontion of the dedter to
the danger of zn mfsunlly gserious injury
whiell the debtor noeither knswwr ought is lhiave
Xnom, or in an onission to avert or mitigato
the injury. The provision of section 880
aprlies mutatis mutandis,

( .C/jf_zgg,., Q/‘: Yemids 252,253, /> ¥ 2%1%).

.

224. - A monoy éobt vears interost du-
rins default at scven and helf per cent per
annum. Xf the oreditor can demand higher
intorest on any other logitimate ground, this
shall centinue to 'be paid,

Interest for desrault shall not be paid
upon interest.

Proof of furthsr danage is admissible.

(G aw¢, e/ 4. 299,
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225. — If the debtor is bound to make compensation for
the value of an object which has perished during the default, or
which cannot be delivered for a reason which has arisen during

23668 the default, the creditor may demand interest[,] on the amount

2668 [0 be paid as compensation[,] from the time which serves as the
basis for the estimate of the value. The same rule applies if the
debtor is bound to make compensation for the diminution in
value of an object which has deteriorated during the default.

(G. 290).

[N 41
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826. - If tho dedbtor is bcund tc make
compsnsation for the valus of an object which
has perished during the default, or which
cennct be deolivered for a ronson which has
arison during the dafault, the credifor .oy
domand inteiast,on ths amount te bo naid 2s
compensation, frox th- time whiclhi scrves 4s
the sbnsis for thc sstimate of the valuc.
The senms ruls apnlies if ti:c debtor is bouna
to mcko compensation for tho Giminution in
valus cf an object which has dotsrioratsd
during the dcfault.

C é.aﬁo).



79/128

PART II.
SUBROGATION.

[226] 225—bis. — A person who is subrogated to the rights
of a creditor is entitled to exercise in his own name all the
rights which the creditor had in respect of the obligation
including any security for it.

By real subrogation, the [a] property is substituted for
another property in the same juristic position as the previous
one.

(old text 6.).

[Text from Roll 12-8 (Vol. 82), 82/81/1]

227[8]. If, in consequence of the circumstance which
makes the performance impossible, the debtor acquires a
substitute or a claim for compensation for the object owed, the
creditor may demand delivery of the substitute received or may
claim for compensation by himself.

If the creditor has a claim for compensation on account of
non-performance, the compensation to be made to him is
diminished, if he exercises the right specified in the foregoing
paragraph, by the value of the substitute received or of the
claim for compensation.

(G. 281).

PART "II.

SUBBOCCATION.

22¢ RRG-Dim. - A Dorsaon who is subrozated
to tho rights of a creditor is entitled to
exercise in his own namo &ll tho rights
which thia croditor hed in resvect of the
obligation }ncluélin,g cny sgeurity for it.
By real suhrogation, $ire nrcporiy is
substitutscd for aanother prc_:pert.y in tho sane
juristic position as tho Previous ono e, Calél.).

zzi’: - If, in congzequencc of tiwe ciur-
sumstance whicii makes the perroruqcs 1mMNos-
gible, tihiz debior acquires a substitute or
a ciaim Tor counepsati-n for the objzct ~wradd,
the creditor mis, demand de_ivery of the
subnastitucz re.zived or uny aimsel? clain for
comf)c;mat ion.

Ir the creditor has a ciain ror coupen

compensation to bo made to him is diminishsd,
if he cxereises tha right spscified in the
forazoing pnragfaph. by the valua of ile
substitute recscived cr of the claim for ccm-
pengatkion.

/ Y
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228[9]. — Subrogation takes place by operation of law
and ensues to the benefits of the following persons:

(1) The person who being himself a creditor pays
another creditor who has priority to him owing to such
other creditor having a preferential right[, pledge] or
mortgage.

(2) The person who, when he acquires an immovable
property, uses the purchase price in paying off the
persons who have mortgages thereon.

(3) The person who, being bound with others or for
others to pay a debt, and was interested in paying the
same, has paid it.

(Fr. 1251; Br. 985).

229[30]. — If the creditor levies compulsory execution
upon an object belonging to the debtor, any person who through
the execution incurs danger of losing a right in the object is
entitled to satisfying the creditor. The same right belongs to
the possessor of a thing if he incurs danger of losing possession
through the execution.

If a third person satisfies the creditor the-elaim-is-
236.68 transferredto-him—The-transfer [he is subrogated of the claim
of the latter. Such claim] may not be enforced to the detriment
of the creditor.

(c/p G. 268).

b

»

aai? - fBSubrogation takes place by’
oparation of law, and enurcs to the benefits
of the following persons:

(1) The person whe beilng hinsolf a cre-
ditor .pays another creditor vho has priority
tc him owing to sucli 2ther c¢reditor heving a
proferential ri ght,%;";nortgdgeﬁ.

(2) The porson who, when Iis acquires on
imaovobie property, usas the rurcliass price in
paying off .the perasons who have uaortgogos
thereon.

(2) The.person whc, being bound with
others or for otheras to pay a debt, and was
interested in paying the same, hgs palid 1it.

(F iasr. Brogses)

£
zf; - If tho,creditor levies combulsory
axceuticn unon an object belonzing to the
dobror, any pserson who thrﬁﬁgh i3 exXecuvion
incurs danger of losing a right in the cbg=ce
43 entitloa to satisfy tiis credicor. he saae,
right bolongs to the posszeesor of a thing if

o iuncurs danger of iosinz necagession thwoush

the oxacuticn.

-

If a third perscn saticfies the creditor
'R.‘-"d h’gl-d“-. R Loklaqe 9 4 L

moy not he enforced to the detriment of the

rediter.
(5. < ne?).
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230[1]. — If properties mortgaged, pledged or otherwise
subject to a preferential right, are insured, the mortgage,
pledge or other preferential right extends to the claim against
the insurer.

In case of immovable property, the insurer shall not pay
the indemnity to the assured until he has given notice of his
intention to do so to the mortgagee or other preferred creditor,
and has not within one month from such notice received any
objection to the payment; provided always that the insurer
knew or ought to have known of the mortgage or other
preferential rights, and-previded-further-that [however,] any
right registered in the Land Registry shall-be [is] deemed to be
known to the insurer. The same rule shall apply to mortgage of
movables allowed by law.

In case of movable property, the insurer may pay the
indemnity to the assured direct, unless he knew or ought to
have known of the pledge or other preferential right.

The insurer is not liable to the creditor if the insured
property is restored or a substitute for it is provided.

The same rule shall be applied mutatis mutandis in case
of expropriation as well as in case of indemnity due to the
owner of the property for destruction or damage.

(Belg. Law 11 Juno 1874 sect. 7; German Law on Application
of Civil Code sect. 52; French Law 19 February 1889, art. 2;
Belg. Law 16 December 1851; S.C. 822; Spain. Civ. 1877; Spain
Law on Mortgage 1844 sect. 11).

MJU

Byl. - 1If propertics mortzaged, nleds:d
or othervise sib joct to a preferential rilit,
arc insured, the mortgase, pledge or other
preterantial right oxtends to the clain ecningé
the insurer. Yy )

In case of immovable pioperty, the in-
sursr chall not pay the indexmity vo the es-
sured until he has given notice of his iatsa-
tion to dc so to the mortgazes or othur pra-~
farred creditcy, and has no% within one mcenth
from sucil notice received any objection to tle
peyment; provided always that t}le insurer
knsw or ought to have known of the mortzagas
cr oiher px:&ferontial rights, and prewvided
farsher m“ﬁn‘?right,regis‘tered in the
Land Registry shell-—be deened to be known to
tho insuror. Tlie sanc rule shall apply to
mortzage of movables allowsed by law.

In cazgo of movd le preperty, the insurer
may pay the indemnity to. the assured direct,
unless he knsw or ought to have knovn of the
plodge or othor preferential right.

The insurer iz not liadle to the cre-
ditor if .the insured proverty is restsred or
a substitute for it is provided.

The same rule shall apply mutatis mutandis
in caso of expropriation as well as in case
of indennity due to the owmer of the prop- *

orty for destruction or damags.

(/3311. ) n-"fw 1svh  secl. Vi Gesman Laro on
QppLicalion of Civie. Code secl. g2; Fromch Law 19
'}ob'ruucj quq_ axl. 2./341. fw.lc Lecember 1951

2. C. gan: Spaim. . lcﬂ.g‘fm}n,. Law om morfgaje
*

iSha  Seel u).

-
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231[2]. — If under the foregoing section a sum of money
is being substituted for the property destroyed or damaged,
such sum shall in no case be delivered to the mortgage, pledge
or other preferred creditor before the obligation secured is due,
and, if the parties cannot come to an agreement with the
debtor, each of them is entitled to demand that the said sum be
deposited at the Deposit Office their common benefit unless the
debtor gives proper security.

(Luxember 18 May 1892 sect. 6. German Law on Application
of Civil Code sect. 53).

Wi

232. - If under the foregoing section
a sua of money is beiny subetituted Yor t%ze
properiy destroyed or damaged, such sun shall
in no case be delivarsd to tho mortgegwse,
pludgee or otlier nreferred creuditor bar?re
the obligation secursd is due, and, if the
parties cannot come to an agiesmsnt with ths
debtecr, "oach of then Iz ontitled to aeaand thav
tiie seid sum Le depcaitad at ths Deposit
OfTice for thecir common benotit wileas the
debftor =ives proper security.

¢ Lucombes 15 muj 1592 seel 6. %&mmfaw
on G_PP,&'cah'e'n 03' Cvit Zode seck 53).
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PART IIIL.
23.6.68 EXERCISING DEBTOR’S RIGHT-OFACHON [CLAIM].

232[3]. - If, to the prejudice of the creditor, the debtor
23.6.68refuses or neglects to exercise a right-ofaetion [claim] the
creditor may, in order to protect his obligation, exercise such
23.6.68 right-efaetion [claim] in his own name of behalf of the debtor,
except those which are purely personal to the debtor.

(c¢/p old text 404; Fr. 1166; J. 423).

233[4]. — The creditor who exercises a right-ofaetion
[claim] belonging to his debtor must summon the debtor to
appear in the action.

(c¢/p old text 405; Plan. Vol. II No. 292).

23.6.68 234[5]. — A creditor may exercise a right-efaetion [claim]
belonging to the debtor for the whole amount due to the debtor,
without regard to the amount due to him. But the defendant
may satisfy the creditor by paying the amount due to him
alone, provided that if the original debtor has joined as a
plaintiff he may proceed to judgment for the balance.

In any case the creditor cannot obtain more than what is
due to him.

(c/p old text 406; Plan. Vo. II No. 293).

P A

23 4. (%

23.4 (%

3.6 6%

'fa/m
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oxernciss a - tite credivor neo,,
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such )&% in his orn noame on behalf
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pcroonal to tho detcor.

C;?[;. ol Lesel! son: Fv. 166; . 223),
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. &3%. ~ The craditor wio exercises a
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pight-ofagtion Leloaging {o Mic 4d<bior munt
sumcen the debitor ¢o appear in ilhie achioa.

P . @ .
(f’r;.c.c lex! weos; Kam.vel. & N, 2q2)

> Claien
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'gF‘ ol lext woé; Hau vol.
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Section 235[6]. The defendant may set up against the
creditor all defences which he may have against the debtor,
excepting those which arose after the entry of the action.

(old text 408; Tunis. 307).

s

zal.‘ - Tho dofondant may zset up agaluist
the creditor all Cofcncee which hia may heve
acninat tie debtor, excepting thoshy whteh
arase after the antiry cf tile action.
(0 Lexl swos: Tunis. 20~).
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PART IV.
CANCELLATION OF FRAUDULENT ACTS.

236[71. The creditor is entitled to claim cancellation by
the Court of any juristic act done by the debtor with knowledge
that it would prejudice his creditor; but this does not apply if
the person enriched by such act did not know, at the time of the
act, or the facts which could make it prejudicial to the creditor,
provided, however, that in case of gratuitous act the knowledge
on the part of the debtor alone is sufficient.

The provisions of the foregoing paragraph do not apply to
a juristic act whose subject is not a property right.

(c/p old text 409; J. 424; It. 1239. Quebee 1032 — 1039; Walton
Vol. IT p. 107).

23%7[8]. — The cancellation under the foregoing section
cannot affect the right of a third person acquired in good faith

Theforegoing-parasraph-dees-not-apply [The foregoing
paragraph does not apply] if the right is acquired gratuitously.

(It. 1235; Fr. Jurisprudence, Plan. Vol. II No. 325).

/, .
‘M/I.ii

PART IV

CANCELLATION OF FRAUDULENT ACTS.

233{ - The cradifor ic entitled to
s1laim cancellction by the Coluit orf any Ju-
ristic act dene by the dstior with Knovied.s
that it would prejudics his creditor; dut
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py such sct, did not know, at the time or tho
act, of the facts which would ucke i1l pre-
judical to tne creditor, provided, however,
that in ecase of a gratitous act tiie Imnow-
led; e on the part of the dsbtor elomne iz =u’-
ficient.

Tha provisions of the roregoing payagrani.
do not eopply to & juristiic act whose subjscl
iz not a proporvy righp.
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238[9]. — Cancellation operates in favour of all the

creditors.

(old text 412; J. 425).

239[40]. — A claim for cancellation cannot be brought
later than one year from the time when the creditor knew of
the cause of cancellation, or later than ten years since the act
was done.

(c/p old text 413; 414; |. 426).

‘n/lii..

7
83f. -~ cCancellaticr operates in favour
of all the croditors.

t 000 Leaxci n1a; ™ 42s

-

[~}
= 8&. - A claim for cascellation ecaunot
he brought later than one year rroa the timo
when the ercditor knew of the cause 0of con-
cellation, or later than ten vrars since the
act vas done.
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PART V.
RIGHT OF RETENTION.

240[1]. — If the possessor of a property belonging to
another has an obligation in his favour relating to the property
possessed, he may retain the property until the obligation is
performed; but this does not apply, if the obligation is not yet
due.

The provisions of the forgoing paragraph do not apply, if
the possession begins by an unlawful act.

(J. 295; c/p S.C. 895).

241[2]. — The right of retention does not exist if it is
incompatible with the obligation assumed by the creditor/ or
[with] the instructions given by the debtor before or at the time
of delivery of the property or if it is against public order.

(c¢/p S.C. 896).

M Ve
mgm. ot rotmticu.

84’: - If the posssssor of & proporty dolongc-
ing to anothor has on obligation in his tavouar
rnleting to “tho preveriy peosssessd, ha nmay retain
tiio property until the oxli: 2tion 18 roiformod; but
this doose mot epply, 1r Ll ou:iigation 13 not yst Cu

The provigioas ot tho wxcwlu 1trqzxatm
do not cyply- 1f tho poassassion Lepen D:; an unlae-
tul act. . #

(J2as; Cp J@ sas). '

42. - Theo risht of retgntion d008 natf axist
ir 1t 1s inccmpatidlo with the obliwntion adsuwaod

.by the credit.or, or tf‘o irnstruction giver by whe

dobtor beforo or at the time of adlivery 6f tho
property or ir it is against puhlic orisr.
{ah K@ w0, E
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243[3]. — In case of insolvency of the debtor, the creditor
has the right of retention even if his claim is not due. If the
insolvency has occurred or become known to the creditor after
the delivery of the property, he can exercise the right of
retention even if an obligation previously assumed by him/ or
the instruction given by the debtor, opposes it.

(c¢/p S.C. 897).

244[4]. — The holder of a right of retention may exercise
his right against the whole of the property retained until the
obligation is wholly performed.

(. 296.)

245([5]. — The holder of a right of retention may take the
fruits of the property retained and appropriate them to the
performance of the obligation in preference to other creditors.

Such fruits must first be appropriated to the interest on
the obligation, and if there is any surplus, that must be
appropriated to the principal.

(. 297).

3 A

24 cmo ot 1naolmrev of ths
dobtor, ‘$hiejereditex has the Tight of Teten-
tion oven t; nig ol¥m ia not dtc. If tho
znsolvonev Tas 5”oourrod or becons knotm to

the croditor after the delivery cf the prop-
erty. ha can exercise tho right of retontion
even 1f an obligation previously asewaed

by him, or the instruction given by the dubtcr,

oppoaes it.
@A e/ 'N/. C. "5“\",).

Mz - The holder of a risht of reten-
tion may srere¢ise his right acalnst the wholc
of the property retained, until the obligation
i3 wholly performod. '

C 3 295.)

34[ -~ The nolder of & right of retentio
may toke thie fruits of the proporty retained
and appropriate thon to tiie perfomance of
ths obligation in, prororonoe to other credit-
ora.

Such Irui'ts mist first be appropriated

te the intereszt cn tho otligation, and if there
13 any surplug, that nust dbe apopropriated to
tho principal.

(% 2a%) .
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246[6]. — The holder of a right of retention is bound to
take such appropriate care of the property retained as might be
expected from him in his situation.

The holder of a right of retention cannot use or let the
property retained or give it as security, without the consent of
the debtor; but this does not apply to such use as is necessary
for the preservation of the property.

If the holder of a right of retention acts contrary to [any]
provision of the foregoing #we paragraphs, the debtor may
claim the extinction of the right.

(. 298).

24%[87]. — If the holder of a right of retention incurs
necessary expenses in respect to the property retained, he may
require the owner to reimburse him.

(J. 299 par.1).

248[%8]. — Subject to the provisions of Section 189, F[t]he
exercise f a right of retention does not prevent the running of
prescription against the obligation.

(. 300).

L Rt
:

’4’: -~ The iwcldsr of a right of retentiom
18 Dound to taks such appropriate eare of
the preporty retained as miazit be expecied
from him ¢n his sitwtion. . ‘

The holder of G right of retenticn can-
not use or let the property retained or give
1t a3 security, without the consent of the
Qebtor; dut this does not apply to such use
as 18 necessary feor the yreservation of the
praporty.

17 the holde:r of a right of retention
acts contrary tol:'an provisions orf the fore-
going twe paragraphs, the docttor may cletm
the oxtihction of the richt.

(°{f.:0$*

.?AZ - If tiie holdser of a ripht ol
rctantion inocurc necnssaTy oxpenses in ros-
poot to the proporty rotoined, lie may rosquirs
the ownor to rsimburse uim.

Qd ?_9, .|).

s

S
24;. -~ Subjact to tihe provizions of
soction 189,'f‘he cxercise of a right of re-
tention Go-s not provent the running ol pres-—
eription acainey the obligation.

(.‘1. Ss0).
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249[89]. — The debtor may claim the extinction of the
right of retention on giving proper security. Fhe-givinsof
] .. thed

(J. 301; ¢/p G. 273).

250[4950]. — A right of retention is extinguished by the
loss of possession of the property; but this does not apply to the
case where the property retained is let or pledged with the
consent of the debtor.

(. 302).

s /148

MJ.’- The debtor may clain the ex-
tinction of the right of retontion on giv-
ing prover security. ®ee sving-oi-sesundiy
w—aipatlse—io—pe—peormitieod.

Cg2e1, efis G293

s
SR - A right of retcntion iz extine
guished by the loczs of possession 21 the
property; sut this does not apply to the
oase where the proparty retained is let

or pladgod with the consent of the debtor.
C 9. 302)
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PART VL.
PREFERENTIAL RIGHTS.

250[1]. — A holder of a preferential right has according to
the provisions of this Code or other laws, a right as to the
property of his debtor to receive therefrom performance of an
obligation due to him in preference to other creditors.

(c¢/p old text 375, 379; J. 303).

25%[2]. — The provisions of Section 243 apply
correspondingly to preferential rights.

{. 305).

I. - GENERAL PREFERENTIAL RIGHTS.

252[3]. — A person in whose favour an obligation exists
based upon any of the following grounds has a preferential
right in the whole property of the debtor:

(1) Expenses for the common benefit;

(2) Funeral expenses;

(3) Taxes and rates;

(4) Wages of clerk, servant and workman;
(5) Supplies of daily necessaries.

(J. 306).

2ART VI
PRZFERENTIAL RICLTS.

Bﬁl: - A holde: of a P: oforential rigit
haz according to tie provisione of tihiis Code o1
other lawe, a right &3 to tiie »roperty of his
dobtor to recoive thorefram norrformance of
an obligation duo to lhim in preference to
other creditors.

(a/p otd Gt~ 29¢ 399, % 202).

2
36¥. - Tho provisiona of seciion 248
apply corresponéingly to nraferontial rifts.
(. ‘1. 20@ ).

I. - GENERAL PICFEWENTIAL RIGHTS.

86;. - A porsoi in wvhose favowr an
oblication oxist3 basod upon eny of the fol-
lowving grounds has a preferential right in
the vlhiole property of thec debtor:

(1) Expensas for the common banefit;

(2) Funerol axponses;

(3) Taxos and rates;

(4) wages of clerk, servant and workmnan;

(5) Supplies of daily necessaries.

CM. 3e6), .
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253[4]. — The preferential right on account of expenses
for the common benefit is for expenses incurred for the common
benefit of all the creditors in regard to preservation, liquidation
or distribution of the debtor’s property.

If any such expense was not incurred for the benefit of all
the creditors, the preferential right only exists against those
creditors for whose benefit it was incurred.

(. 307).

254[5]. — The preferential right on account of funeral
expenses is for such funeral expenses as are accordant to the
station in life of the debtor.

(J. 308 par.1).

255[6]. — The preferential right on account of rates-and
taxes [and rates] is for all land, property or other taxes or local
rates due from the debtor for the current year and the
preceding year.

(¢/p Bankruptcy Act Sect. 57, 2 (a)).

256[7]. — The preferential right on account of wages of
any clerk or servant in respect of services rendered to the
debtor is for the wages for four months back not exceeding
three hundred baht for each clerk or servant.

w /150

26"; - The proferenticl right om acocount
of expanses for the common venefit is for ex-
penses incurred for the common oenofit of all
the oreditors in regard to the proservation,
liquidation or distridbution of the debtor's
property. _

If any sucli expenan v;.'.s nut inewred for
the Denefit of all the creditors, the prefer-
ential right orly coxista as asainst those cre-
givors for wiiose denafit it was incwrred.

( '1 20Y%)

254. - The proferonticl right en sccount
of funeral expcnsss is for zuch fumeral ox--
pensesas aro ncoordcnt to ths station in 1lire
of the dobtor.

¢ :f 3 0% {:m.l).

¢
25§. - The prcfercntial rizit on account
B aTe,

ol »eveoe amd taxes is for all land, proporty
or other toxes a locol rotes due from the
debtor for the curront year and the preceding
yoar.

C2/b Pawtvuusiay Geb daek g%y, 5 cad)

251 - The pretesrential right on account
of wages of any c¢lerk or servant in reswect
of ssrvicos rendered to the dedbtor iz for the
wosos for Ioull Lionthis back not exceeding tiwes
hundy-ed oaht, for each clerl: or servent.
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The preferential right on account of wages of any
workman is for the wages for two months back not exceeding
[one hundred and] fifty baht for each workman.

(c¢/p old text 398; c¢/p J. 309; Bankruptcy Act. 57).

25%[8]. — The preferential right on account of supplies of
the daily necessaries is for supplies for six months back of food,
drink, light, firewood and charcoal, necessary for the living of

the debtor, of members of his family, who live with him and
whom he is bound to support, and of his servants.

(cip]. 310).

II. - SPECIAL PREFERENTIAL RIGHTS

(a) Preferential Rights in Movables.

258[9]. — A person in whose favour an obligation exists
based upon any of the following grounds has a preferential
right in particular movables of the debtor:

(1) Hiring of an immovable;

(2) Lodging in an inn;

(3) Carriage of passengers of goods;

(4) Preservation of movables;

(5) Sale of movables;

(6) Supply of seeds, young plants or manure;
(7) Agricultural or industrial services.

(c¢/p old text 380; J. 311).

e

# AL

Tho ’proferential right on acoount of
wozos Of any workman 1; aor the o VaZes tor two
nonthe bank not eaocedins titty balit for eaclh
ocTXman .

Calfp oldival aax; /i §- 20N Pawtaruisld
ek 8 %),

80). ~ The prefsrcniisl right on account
of supplies of the deily necacssaries is for
supplies for dix months back of food, drink,
lizht, fire wood and charcoal, necessary for
the living ¢f the dabtor, of mucubers of iis
fenily, whe live with him and eviiom he is bound
to support, and of lhig gervantis.

(e/p } 310)

II. - BSPZCIAL PRIFERENTIAL RIGHTS.

(a) Proferential Rights in Movablss.

352 - A person in whose fovour an odli-
gotion oxists dased upon any of the following
grounds has a preferentiai right in partisulor
movables of the dcdbtor:

.(1) Hiring of an immovablc;

(2) Lodging in an inn;

(3) carriage of passengers or gcods;

(4) Preservatiscn of movablez;

(5) 8Sale c¢f novables;

(6) Supply of seods, young plants or
nanurs; ’ ’

(75 Agricultural or induzirial services.

Cc/;, otd tant- 3%o, J an).

-



79 /152

259[60]. — The preferential right on account of the hiring
of an immovable is for the hire of the immovable and for other
obligations of the hirer arising from the relation of hiring, and
is in the movables of the hirer which are in or on the
immovable.

(c¢/p old text 384; J. 312).

260[61]. — The preferential right of the letter of land is in
such movables as have been brought by the hirer upon the land
hired or into buildings subservient to the use of such land, in
such movables as are destined for the use of such land and in
such fruits of the land as are in the possession of the hirer.

The preferential right of the letter or a building is in
such movables as have been brought into the building by the
hirer.

(. 313).

261[62]. — If a hirer of immovable property is transferred
or sublet, the preferential right of the original letter extends to
the movables brought by the transferee or sub-hirer into the
property. The same applies to the money which the transferor
or the sub-letter is to receive from the transferee or sub-hirer.

(. 314).

~¢ 152
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8:9. ~ The preferantial rizht on account
of the hiring ¢f an izmovablie ts fa’ the hire
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tle Pirer arising from the relation of hiring,
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letter of land is in such mcval es as have
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or into buildings subservient to tlie use of
suchh 1md, 1in such movables as are destined
for the use of such land and in such fruits
of the land as azre in the possession of ths
hirer.

The preferential right of the lstter of
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(J 215

éz
26». - If a hire orf immovable nroperty

is transforred or sublet, the preferential
right ‘of the original letter extends to tua
movablos brought by the transferee o1 sub-
hirer into the property. Ths same ‘'aprplies
to tlie monoy which the transferor or the
sub-letter is to receivec from the transferes
cr sud-hirer.

(a’. i)



79/153

262[63]. — In case of a general liquidation of the property
of the hirer the preferential right of the letter is only for the
rent and other obligations of the last preceding, the current
and the next following rent period and for such damages as
have arisen during the last preceding and the current rent
period.

(. 315).

263[64]. — If the letter has received security money, he
has a preferential right only with regard to that part of his
claim which is not covered by the security money.

(c/p]. 316).

264[5]. — The preferential right on account of lodging in
an inn is for what is due to the proprietor for lodging and other
services afforded to the traveller or guest in satisfaction of his
needs, including disbursements, and is in the luggage or other
property of the traveller or guest which is in the inn, hotel or
other such place.

(c/pJ. 317; ¢/p sect. 679).

266[6]. — The letter of an immovable property or the
proprietor of an inn, hotel or other such place may enforce his
preferential right in the same manner as a pledgee. The
provisions of this Code concerning Enforcement of Pledge apply
mutatis mutandis.

(c/p G. 559, 704).

77 AS3
[ S s
868. - In ocase of T general liquidation
ot'?he property of the Mrer the prefcrsntial
right of tne letter i3 only for the roni ang
other obligations ©f the last prececing, the
current and tlie next following ren{. pesiod
ana for such demages as .have arisen during the
last rreceding and the cwr'ront rent period.

C J- 318)

26&‘-’. -~ If tho letter has rsceived secu-
rity money, he has a proferential right only
with regard o that part of his clainm which is

nct coversd by the sccurity money.
(e/p §- 216).

26;.‘ - The prcfcrontial right on account
of lodging in an inn is Tor what i3 dus to the
proprietor for lodging and ot her services
aftforded tc the traveller or guert in satis-
facticn of his noeds, including di.sbursememts.
and 13 in the luggage or other prcperty of tho
traveller or zuest which is in tlhie inn, hotsl
or cthar such pJace.

(e/fp %-21¥5 /o deck 63 9.

é
28%. - 7The letter of an iumoveble prop-
srty or the proprister of an inn, lhiciel cr

_other suci piace may enforce his prefereniial

right in the same manner os a plodgee. The
provigicns ef this Cua2 concsrnlng enicrceomont
of vhedra apHiy mavallse muetandis.

( e/[a é.s‘éq, Yoa).
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266[7]. — The preferential right on account of carriage is
for charges for the carriage of a passenger or goods and for
accessory expenses, and is in all goods and luggage in the
hands of the carrier.

(. 318).

26%7[8]. — The letter of an immovable, the proprietor of an
inn, or the carrier may enforce ke [his] preferential right
against movables belonging to a third person in the case
contemplated in the preceding eight sections, unless he knew
in due time that they belong to the third person.

If such movables have been stolen or lost the rules
[provisions of the law] concerning recovery of possession shall

apply.
(as to due time see Fr. Court of Cassation; 1* Dec. 1883;

Turdif vs. Thomas, Sirey 1864 PartIp. 852; ¢/pJ. 319 (J. 192 -
195); 0Old text 384; Book on Thing 118).

268[9]. — The preferential right on account of the
preservation of a movable is for the expense of the preservation
of movable, and is in such movable.

The preferential right exists also for necessary expenses
incurred for the purpose of having a right relating to a movable
preserved, ratified [acknowledged] or enforced.

(. 321).

26917270]. — The preferential right on account of the sale
of a movable is for the price and interest thereon, and is in such
movable.

(. 322).

to tho »him porson.

Tw /e

7

860. - The prefsrantisl rizht on account
of carriags is for cherges for the carriaga
of a passenjor or goods and for acoossory' ex-~
ponses, and is*in all gpoas and lugzege in the
hands of the aarrisr.

‘ram )

«

26?‘: - The letter of an iwaovadle, the
proprl::éc‘.gr of an inn, or the carrier, may en- !
force #he profrrential right against noveblcs
belcnging to & third person in the case oon-
templated in the prcceding eight sections,
unless he knew in dus time that they belong

»cohcorn‘!., , ery of possesston sh 1 arply. 1

i S

(“h““;\&-du'&m&w\'& fnmﬁm m‘?"n«. WD, 4
“"‘"*f v3. Jhames. 4"“7 Whte Bl | b 3525 e P81 (Yorirne
623 s 23l Beske uh‘&uwa ux). i

'264. - The preferential risht on aeccouw:t
of the preservaticn of a movdble is for the
oxpcnse of the proservation of 2 povable, and
is in swh norabls.

Tho prefsiential right exists also for
nacessary exnenses incurred for ihe purpose
of having a right ralating to a movable pre-
sarved, imlor onforced.

C Y.320).

g

8689, - The prefcrential right on account
of the saln of a wavable is for the prics and
intarest tihwsracin, atd is in such movable.

(M 322,
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270[1]. — The preferential right on account of the supply
of seeds, young plants or manure is for the price of seeds,
young plants or manure and interest thereon, and is in the
fruits which have grown on the land for which those things
have been used within one year after their use.

(. 323).

27%1[2]. — The preferential right on account of
agricultural and industrial services is as to the person who
rendered agricultural service for wages fro one year back, and
as to a person who rendered industrial services for wages for
three months back, and is in the fruits or manufactured things

produced by his service.

(. 324).

(b) Preferential Rights in Immovables.

272[3]. — A person in whose favour an obligation exists
based upon any of the following grounds has a preferential
right in a particular immovable of the debtor:

(1) Preservation of an immovable;
(2) Work done upon an immovable;
(3) Sale of an immovable.

(c/p old text 380; J. 325).

TT————
s

7
870. - The profersntial right on aczount
¢ the sumply of peeds, voung plants or manure
is tc;- the vrice of seeds, yowng plants or
manure and interest thereon, and is in the
fruits vhick have gromn on the lond tor waich
those things have been used within one year

after their use.
€ y.22%).

272. - The prerferentiai iisht on account
of agricultursl ard industrial servicess is as
10 @ pei'sMm who rendorved aZgricuwlvural sorvicag
for wogos for one year back, znd as to o per-
son who renderea inductrial services for wages
for three months back, and is in tis fruits
01 manufacturod things prodused by his sor-
vizes.

( j 323)

(b) Proferonticl Rights in Immovadles.

27?3. - A psrson in whose favour en cobli-
gation exists Dbased upon any of the fellowing
grounds has a nrerferential right in & parti-
cular imzovable or the Ashier:

(1) Prascrvation of an inmovable,

(2) work deas upon an ilmmovable;

(3) Salo of an immovadlie.

(G,/P ofd Lenet 3%0 4 ?-52':)-
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273[4]. — The preferential right on account of the
preservation of an immovable is for the expense of preservation
of an immovable, and is in such immovable.

In case of the foregoing paragraph the provisions of
Section 269 paragraph 2 apply correspondingly.

(c¢/p Old text 382; J. 326).

274[5]. — The preferential right on account of work done
upon an immovable is for charges for the work done upon an
immovable of the debtor by a builder an architect or a
contractor, and is in such immovable.

This preferential right exist only if there is a present
increase of the value of such immovable due to such work, and
is only in such increased value.

(c¢/p old text 383; J. 327).

275[6]. — The preferential right on account of the sale of
an immovable is for the price and interest thereon, and is in
such immovable.

(c¢/p old text 387; J. 328).

=2/ le6

.

Bﬂf‘e = Tho preferentinl risht on account
of thie preservation of zu immovable i3 for the
oxpenss of proservaticn of an irmovable, and
is in such inmovable.

In ¢hs case of the faregoing parasranh
the provisicns of secticon 268 poragreph 2

e.pply’ corresponaingly.
(Cv b 6 Lot Y52y }326_\.

37;. - The mreverential rigzihi ~n acecunt
0L wcrk done uwon an imevcble is o1 the
chzorges for work done upon an immovabls of
the dedbter by & builder, an archivect cr a
centractor, and is in such iomovable.

This proierentinl right exists only ir
there i3 a precscnt incroare orf the value cof
such imnmovable duc te nruch work, and is only

in sueh increased vilug.
(2/jp otdlimt 353, ?.azvl

275? - The preferentinl right on accownt
of tho sale of nn immovable is for the mrice
end interest ithereon, and is in sueh immovabdbls,

(G/p Ot Gt 533 Y- 329).

s s e s v
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III. RANK OF PREFERENTIAL RIGHTS.

276[7]. — When general preferential rights conflict, the
rank of their precedence is according to the order in Section
252.

When a preferential right conflicts with a special
preferential right, the latter takes precedence; but the
preferential rights on account of expenses for the common
benefit takes precedence as against all creditors who are
benefited thereby.

(¢/p old text 399; J. 329).

277%[8]. — When preferential rights in the same movable
conflict, the rank of their precedence is as follows.

(1) The preferential right on account of the hiring of an
immovable, of lodging in an inn and of carriage;

(2) The preferential right on account of the preservation
of a movable; but if there are several persons entitled as
preserves, a later preserves takes precedence of an earlier one;

(3) The preferential right on account of the sale of a
movable, of the supply of seeds, young plants or manure, and of
agriculture and industrial services.

If a person who has a preferential right of the first rank
knew at the time when he acquired his obligation that other

persons

va/16W

III. - RANK OF PRCFZRONTIAL RIGHTS.

271 - VWien >onerol] nreferential richivs
conflict, the rank of their pi'acede:ice ig
according to the order in section 252.

Wnon a general proferential Fight con-
flicts with 2 sp:cial praferenticl right, ths
latter takes précadenca; but tiie rrefecrentiol
right on acccunt of oxpenses for the comen
benefit tekss precedence as againgt all ere-

daiters who ars bereritad tlereby.
(e [p otd lBwr 399, J.329).

277’. = Yhen prcravential 1izhts in the
saie movable con¥lict, the rank of their nie-
cedence 1ig ez follows:

(1) fThe prevercntial rigkt on eccount
of the liring or an 11.11:10\;:&:13, or lodging in
a1 inn and of cwuuriace;

(2) The Hreforential right on acco':mt
of the prassrviiion of a mevable; dut if tharg
are severcl rerscns ontitled a3 preservers, a
later pvreserver takes pnrecsdencs of an earlisr
one,;

(3) The prerevential right on account

_ef thie sale of a novable, of the aupnly of

s6ads, young vlants cr nanure, end of ogri-
cultural ond iandustr:.. al services.

If 2 perscn whe haz a nreforeniial rishi
ef tha first rank imaew at tha time vhehe

agtrized o r o ohliranicn that ctlier nersons
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had preferential rights of the second or third rank, he cannot
exercise his right of precedence against them. The same applies
as against a person who has preserved a thing for the benefit of
a person having a preferential right of the first rank.

As to fruits, a person who rendered agricultural services
has the first rank, a supplier of seeds, young plants or manure
the second, and the letter of the land third.

(c¢/p old text 400; J. 330).

278[9]. — When special preferential rights in the same
immovable conflict, the rank of their precedence is according to
the order in Section 272.

In successive sales have been made of the same
immovable, the rank of precedence of the seller as between
themselves is according to the priority of the sales.

(. 331).

279[80]. — When several persons have preferential rights
of the same rank in the same thing, each is to receive
performance in proportion to the amount of his obligation.

(c¢/p Old text 403; J. 332).

"a/zss

had proforentiel rights of the second or third
rank, he canrot exercise hiz right of prece-
denco against them. Ths scme applies as
against a person witd has preserved a thing feor
thie benofit of & parson hovins a nirelerential
right o the rfirrt ronk.

A3 to fruits, a person whe rendered aori-
cultural services hos the iirst roank, a sup-
plier ¢of sze6eds, young plants or manure the
second, and the letter of the lond the third.

(e/ atdtunt ooy §.330)

zva’. - TWhon spreicl praferontial rishts
in the smme lrmovible cenfliet, the rank of
thrir precadence is cccordaing to tiie order
in the soctiim 272.

If successive salas lfo.va peen n2de of Tha
stiae immovable, the rank of precedence cf tlic
2clloers as betweon thouneslves is acceording te

tiie priority or thn sales.
. 2. asY).

&0
2¥®. - ¥hien ceveral persons have nre-

Texrantial rights of the sams rank in the sane
tihing, oach 1s to receive performancs in pro-
portion to the cmount of his obligation.

Ce/p ofd [Eat 2023 f-322)
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IV. EFFECT OF PREFERENTIAL RIGHTS.

280[1]. — A preferential right in a movable cannot be
exercised after the debtor has delivered the thing to a third
person who has acquired it from him.

(. 333).

281[2]. — When a preferential right conflicts with a
pledge of a movable, the pledgee has the same rights as the
holder of a preferential right of the first rank mentioned in
Section 277.

(. 334).

282[3]. — A person who has a general preferential right
must receive performance first out of [the movable] property

oether-than-immevables [of the debtor], and only in case that is

insufficient he can receive performance out of immovables.

As to immovables, he must receive performance first out
of such immovables as are not subject to a special security.

If a person who has a general preferential right
[negligently] omits to intervene in a distribution according to
the provisions of the foregoing two paragraphs, he cannot
exercise his preferential right against a third person whose
right is registered, to the extent of what he would have received

through such intervention.

£ s
75?!’3(13
1V. - =FFECT OF PREFERENTIAL RIGHTS.

288. - A nrciorential right in a movabdle
cannet be exorcised after the debtor has de-
livered theo thing to a thira nersen who has
acquired it fTrou nin.

(4-938).

232. - When a pratferontiel right con-
Tlicts with a nledege of a novadle, the pledzes
has the same righis as the holder of a pre-
férential right of the first rank mentioned

in the section 277.
( 1 234).

y

283% - A person wio has & Zencral pre-
ref'c:'iiﬂlﬁght mu:.i 1-2&%\13 varformance first
out of, properiy 93 then aaeeblee, aud
only in case that is insufficient can he re-
coive periormance cut of iimmovables.

As tce irmovablec he must receive perform-
ance first cut of zuch immevebles as are not
the subject of a special security.

If « person who has a genernl preiorential
right’,.,fozit.%.. t0 iaterveane in a distribution
acceording to the pravisions of the foregoling
tro narcgrapha, he cannol exercise liis pre-
ferential right against a third perscn whoase
right is rogistered, to the oxtent of what ho

would ravo retoived Lhrovgh sueh interventy on.

L5
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The provisions of the foregoing three paragraphs do not
apply, if the proceeds of an immovable are to be distributed
before those of other property, or if the proceeds of an
immovable which is the subject of a special security are to be
distributed before the proceeds of other immovables.

(. 335).

283[4]. — A general preferential right, even though not
registered in respect to an immovable, may be set up against
any creditor who has no special security; but this does not
apply against a third person who made registration.

(. 336).

284[5]. — A preferential right on account of the
preservation of an immovable retains its effect by being
registered immediately after the act of preservation is
completed.

(¢/p Old text 390 par.2; J. 337).

285[6]. — A preferential right on account of work done
upon an immovable retains its effect by a provisional estimate
of the cost being registered before the work has begun. If,
however, the costs of the work exceeds the provisional estimate,
there is no preferential right for the excess.

e
?7 / e

Tho provisions of the faregoing three
paragrophs do not apply, if the procesds of
an immovedle are to be distributed befors
those of other wroparty, or if tlise prrocoeds
of .an immovtd e which 13 the subjoot of &
spocial security are to.bo Aistributed befors

the proceeds of other imovavles.
( J-or8) i

»

8839 - A gouiral w»nrofercntial right,
oven though not registored in rsaspmect to an
lumovadle, may be net up cgainst any ereditor
wiio has no specicl security; but this does
not apyly againat a third mersm who mado ro- .

glagtration. |
( '3-33‘)

28{.;- A Hxrcfgrential right on account
of tlic presarvaiion of an iwmovables retains
its effect by boing registered immodiately
after ithe act of preservation is comple-ted.

Ceflo abdtomt 390 pan. 2, §.337).

zsdf - A proforentlal right on ascount
of work done upon an irmovable refains its
efrfect by & provisional estimate of the cost
being reglctared dofore the work has begun.
I7, however, the cost of the work exceeds the
péovisional estimate, there is no preferential
right for the excass. ’
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The increase of value of an immovable arising from the
work done upon it is to be estimated by experts appointed by
the Court at the time of the intervention in the distribution.

(c¢/p old text 383 par.2; J. 338).

286[7]. — A preferential right registered in accordance
with the provisions of the preceding two sections can be
exercised in preference to a mortgage.

(. 339).

287[8]. — A preferential right on account of the sale of an
immovable retains its effect by registering at the same time
with the contract of sale the fact that the price or the interest
thereon has not been paid.

(c¢/p Old text 392; J. 340).

288[9]. — As to the effect of a preferential right, in
addition to provisions of Sections 280 to 288[7] [inclusive] the
provisions as to Mortgage apply correspondingly.

(c¢/p Old text 395; J. 341).

"*?/ i )

The increaBe of value of c.a imacvable
arising fron the work donc upon it 1s to be
estinatcd by ocxnorts appointed by the Court
at tha tine of tho intervention in the dis-

tribution. .
(0/,3 Ofdl.l.at“ L2 %) —’ﬁ\’l 2, ?.5)‘5}.

28h. - A prcforontial right rogistorod
in accerdonco with the provigicns of tho ki
precading tvo csoctions ccn he oxoreised in

preferzncc to a nortzagc.
{-23al

28f. - A prorercntial righi > account
o the sale of an lLimcvable retaing its crfect
by registering at the sams time with the coen-
tract of saloe the fact that tue miricc er the
intercst thereon nas n2t besen paid.

e/ Gldlaer LR RED)

28}’. - As to the orfect of a prerverci-
tiol right, in adadition %to the provisions of
S
ssctions 2380 to aei,tue provizioms as to

mortsogos annly corrospondingly.

(c’/,a Gldlipt »ass - 3m).
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CHAPTER III.
PLURALITY OF DEBTORS AND CREDITORS.

289[90]. — If several persons owe a divisible performance,
or if a divisible performance is owed to several persons, each
debtor is, in case of doubt, liable only for an equal share, and
each creditor is entitled to an equal share.

(c¢/p Old text 220, 221, 222; G. 420).

290[91]. — If several persons owe an act of performance
in such manner that each is bound to effect the whole
performance, thought the creditor is entitled to obtain the
whole performance only once (i.e. joint debtors), the creditor
may demand the performance at his option from any one of the
debtors, in the whole or in part. Until the whole performance
has been effected all of the debtors remain bound.

(c¢/p Old text 225, 245; ¢/p G. 421; ¢/p J. 432).

291[2]. — Performance of the obligation by one joint
debtors operates in favour of the other debtors. The same rule

applies to any act in lieu of performance[,] ef-the-ebligation to
the deposit of lieu of performance and to

CHAYTER III.

PLURALITY OF DZBTORS AND CTEDITORS.
: » e i

22- - IT sevcral nersons ovo & CGivigible
porforaance or i o divisgidble periormance is
owed to sevaral persgons, each dsevior is, in
caga of dount, lioblo caly for a. equal share,
and cach ersacitor ig entitlad cnly to an 2qual
silar3.

(e/r, Old lis) 220,221,222 —q »ae).

al.%. ~ 11 gavsrnl persong owva an act of
pearrornanes in such naunsr that sach is boumd
to offvct thu whels verrermaoiicae, thoughy the
cr-ditor ig entitlsd to obtain th= whale per;-
fermance only once (i,:. Joint csbiors),
the eraditor 4y denand the pserfermance at
his owhion iiom iy cns or th: ézvbtors, in
wiicle or in port. Until the whols narferaondo
has beun sffoetod all of the d2vtors remain
HYoumd
ao_nu(.c/p old ek 22, 23, Q/I” —q bay,

e/p % 42)

22%. - Psrrormance ol the ohliga‘tion by
ona joint dedbtors opverates in favour of the
othor d.bDiers. The soas ruls apblics to suy
cet in lisu o porforncnce, 6 wWic ohd-baeidan,
to dpnosit in 1lisuw of »aoriciinanc. and to
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set off.

A claim belonging to one of the joint debtors may not be
set off by the other debtors.

(c¢/p old text 247, 248; G. 422).

292[3]. — A release of the obligation made [granted] to
one of the joint debtors avails for the benefit of the other
debtors only in respect to-steh [of the share of the] debtor ’s-
share [who has been released] unless otherwise agreed.

(c/p old text 254; G. 423; ]. 437).

293[4]. — The default of the creditor towards one joint
debtor avails also in favour of the other debtors.

(c¢/p old text 252; G. 424).

294[5]. — Facts other than those specified in Sections
291[2] to 293[4] avail, unless & [the] contrary intentien appears
from the nature of the obligation, in favour of and as against
only the joint debtor to whom they particular[l]y refer.

This applies, in particular, to the giving of notice,
default, imputability of fault, impossibility of performance on
the part of one joint debtor, prescription or its interruption,
and merger of the claim in debt.

(c¢/p old text 246, 256, 257, 260; G. 425).

w/igs

3ot-off.

A& olain belonging to ocne of tho joint
debtors may net He set-off by tae other
dedtors.

(C’/p otd - 23%,24%; 4.1,“.).

Pronte L
2Y8. - A rnlecse oF tihc obligoticn eake

%0 one of the joint debtors avails for She

bonsfit ¢f th ot’ 1

ﬂ:m % e t R ﬂ.arn only 1n rcspect <4

Lo uueh 'I“btﬂr'a m unl«<ss otherwiae alrecd.
(a/pd&ilm)‘zcz,s é.qzss 'é.l.'a';),

294. -~ The deicult of tihe ereditor towarcs
one Jjoint debior avails also in favour of the
ctiiur deniors.

Cc/p S s 262 5 A.023).

234, - Factg ctiier than thons apecified

in sactions Sozgto n0# avoeil, unless z:gzntra—

r indensien onncars Ironm this naturc of the
ehligaticn, in favour of and ag agoinst only
the joint debtor tc whom tioy particulagy
refer.

Thie epplisn, in perticulor to the
giving of notieg, dofault, imputanhilit: of
foult, 1impossibvility of nericrmance on the
nort of cong Jjoint debtoxr, prescrintion or its
Intsrruntion, aund uerser of th: claim in the

deHi, / -)
() otd lowk 24k 256, 25¥260, Cfa2 sl
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295[6]. — As between themselves joint debtors are liable
in equal shares, unless it is otherwise provided. If from one of
the joint debtors the contribution due from him cannot be
obtained, the deficiency shall be borne by the other debtors who
are bound to make contribution; provided that one of the joint
debtors has been released from joint obligation, the creditor
takes upon himself that share which the debtor released by
him ought to have borne.

(c/p old text 258, 259; G. 426 par.1; J. 445).

296[7]. — If in a contract several persons bind themselves
in common to effect a performance, they are liable, in case of
doubt, as joint debtors even in the case of a divisible
performance.

(c¢/p Old text 227; G. 427).

297[8]. — If several persons are entitled to demand an act
of performance in such manner that each can demand the
whole performance, though the debtor is bound [to effect the
whole] performance only once (i.e. joint creditors), the debtor
may at his option perform in favour of any one of the creditors.

This applies even if one of the creditors has already brought an
action for the performance.

(c¢/p old text 229, 230, 231, 232; G. 428).

v figd

208. - A3 Detvecn thcusalves joint dsbd-
tors €35 lioble in raual shercs, wless it 13
otherwise nmrevided. If from one of thie joint
debtors tiic contributien duce fron hm cannot
1y ohtainaed, tie Goficicney shall b= bornc
vr tiie otbar deobters vito are Hound to naxe
contribution; vrowided that i7T ona of the
joint ccdiess hos Loen veleescd fron tha Joint
ebhligeticen, Tho cruaitor talcs upon nimsslt

+nat shore #hich tae dsbter relsassd by hin
ougiit to havs Lornc.

Coffpatd xx 258,259, G. %26 foa) Bouas)

Bf);l’. - I7 in 2 gcontruoet sevcral DArsSONs
ping thenselves in coimon to oIfisct a DeTIoIT—
anen, bthay cre liaple, in case of doubt, ae
joint dediors cven in ths ensc of o divisidle
worforatnce.

(ofip GO Ut 2%, €3.#2%).

PQ"‘. - If severnl nargons e cniitled
to demend an oot of poriormancs in such man-
nar that each con Gomand i r.’ngl‘a p‘\;‘r&?%—”{’d
ance, thougit tie devior is “';vowld‘wlpczrfcr.tm«u
only once (i.c., joinv crsaiters), tic dsbicr
nay ot his ontion poricin in favour o:i oy ne
of th creditors. Thle anpilcs even i? onc
of ihw ecrecrtsrs haz alroady vreucht en oetion
for the poriornalec.

(‘C‘/pcwlix.l- 229,2%0,2%1,2%2; —q ya ).
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298[9]. — Default on the part of one joint creditor avails
also against the other creditors.

If [a] claim and [a] debt become merged in one joint
creditor, the rights of the other creditors against the debtor are
extinguished.

For the rest of the provisions of Sections 291, 292, 294
apply mutatis mutandis. In particular, if one joint creditor
transfers his claim to another person, the rights of the other
creditors remain unaffected.

(c¢/p old text 238; G. 429).

299[300]. — Joint creditors are, as between themselves,
entitled to equal shares, unless it is otherwise provided.

(G. 430).

300[301]. — In[f] sever}[a]l persons owe an indivisible
performance, they are liable as joint debtors.

(c¢/p old text 265, 266; G. 431).

N7, }‘o,"
loa

29‘3'. - Dafoult os thio pairt of cna Joint
creaitor ayoails also against the othor coro-
dittrs.‘ "

I2,claix ead, dzdt Doeons urged in onec
Jeoinat erczaitor, the rishts of the other crc-
ditora cgoinst the édevior ars axtincuished.

For the ra3t &f tiwo provisionn of 291,
223, 294 ap»nly auitatis muitsnais. In nanti-
sualr, if one joint creditor tronsfsrs his
clain to- cnotihicr nerzon, the rights
¢f the othier orcditors ranain unaffected.

(é/pu{dlix.k 3%, —4.:.;q1

3ec y *

A, - Joint creditors ore, as Lotwcen
tlemsgoives, ontitled to cqual sharcs, unless
it iz othiarwise »nyovided,

( ej.:ra,o)-

8\ -
990, - IN gaverdl persons owa an indivi-

8ible perforuance tiicy arc liable es Join
dzntors.

Cc/pe:&“&;.r 266,266, & anD).
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301[2]. — If an indivisible performance is owed to several
persons, and if they are not joint creditors, the debtor may only
perform in favour of all in common, and each creditor may only
demand the performance in favour of all. Each creditor may
demand that the debtor deposits the thing owed for the benefit
of all the creditors, or if the thing is not suitable to be
deposited, that it be consigned to a custodian appointed by the
Court.

For the rest ef a fact which refers only to one creditor
does not avail in favour of nor as against the other creditors.

(c¢/p Old text 265; G. 432).

/186

-

20R. - If an incivisidle psarformsancs s
owid to0 scvor-al porsons, end if thoy sre not
Jeint or.:ditors, thc debtor aay only periorm:
in favour eof all in common, and cach er. ter
mey only demand the norformemces in Yavour of
all. Fech orcoitor mey armond that the
debtor dcposit tle thing owr2d for tiwe
dPenc it of all the eraditors, or if the thing
18 noet suitadble, to ba dennsitcd, that 1t bo
cousismoed to a cusvodian cypointed by the
court.

FOr tile Teat of & fact wiich refors on-
1 to one 2arcditcor derg not avail in tevour
of nor as ageinst tiic ather oreditors.

(e/pp Old ek 265, = Gonn2).
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CHAPTER IV.
TRANSFER OF CLAIMS.

302[3]. — A claim may be transferred , unless its nature
does not admit of it.

The provisions of the foregoing paragraph do not apply, if
the parties have declared a contrary intention. Such
declaration of intention, however, cannot be set up against a
third person acting in good faith.

(c/p old text 266, 267; J. 466).

303[4]. — A claim is not transferable if it is not subject to
judicial attachment.

(G. 400).

304[5]. — With the transferred claim the rights of
mortgage or pledge existing on its account and the rights
arising from a suretyship established for it, pass to the
transferee.

The transferee may also enforce any preferential right
connected with the claim in case of compulsory execution or
bankruptcy.

(G. 401).

CIAPTER 1IV.

TRARSFCR OF CLAIMS.

808. - A claim moy be trausferred, un-
lesr its noture does nou admit of it.

The provizions of tho 7arejoing nora-
graph Go not apply, if the parties have de~
olared s contrary intention. Sush declara-
tion orf intontion, however, cannct bo zet wp
azainct @ third person acting in good faith.

(ofp ofo linak 200,207 3.%‘).

S0}, - A ciaim 13 not tiranaferadle 1r
i1t s not sudbjeet to judicial attachmont.

{ t/? koo)

3047 - VWith the tronsferred clain the
rights of mortgrsc or 1:ledso oxisting on 1tz
account and the rights arieing fraa a suroty-
ship established Tor it, nass to tiwe trons-
fereec.

T trancforec wdy also cniorce any nro-
torenticl Tight connected with the clain in
cazo of compulsory erecutilon o vankyuptey.

( q.hol).
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305[6]. — The transfer of an obligation performable to a
specific creditor is not valid unless it is made in writing. It can
be set up against the debtor or third person only if a notice
thereof has been given to the debtor, or if the debtor has
consented to the transfer. Such notice or consent must be in
writing.

The debtor is discharged if he satisfies the transferor by
way of payment or otherwise before he has received notice of, or
has agreed to, the transfer.

(c¢/p old text 271; J. 467; ¢/p S.0. 165).

306[7]. — If a right is claimed under different transfers,
the first transfer notified, or agreed to, shall be preferred.

(0ld text 272; ¢/p G. 408; Tun. 207).

30%[8]. — If a debtor has given the consent mentioned in
Section 305 without reservation, he cannot set up against the
transferee a defence which he might have made against the
transferor. If, however, in order to extinguish the obligation, the
debtor has made any payment to the transferor, he may recover
it, or if for such purpose he has assumed an obligation to the
transferor, he may treat it as if it did not exist.

e

808. - Tiue transfer of m oblization
perrorncble to o spocific ereditor iz not
velid unlsesa 1t 15 mede in oritins. It oan
be set up anainst the dedbtor or tlurd personia
cnly if notice thereol has boon givan to the
Gebtor, or ir the debtor has comgsntod to tho
transier. Such notioe or sensert must 9o in
mritingz.

Tho Gebtor 1s discharzed if ho satisfios
the transferor by weoy of naynent or otherwise
before ha has recsived notice of, or han
agresé to, the tranafor.

C?fo otd it 251, ; 46Y; ‘7P 5. n.c).

80’. - If aright 1c cleimod wdaor aif-
feront transiera, tile first transier notirfioqd,
or agreod te, shall %o nreferrod.

( OUlick 2y2; o G uo-. ; Yux. 20%)

30§. ~ If & deblor has given tie oonzent
iaentioned in sectlon 205 withoul reaervation,
he camot set un azainst tlie trensioree a
derence which ho nisiit have made against the
transferor. I, lovever, in order to extin-
zuish the ovbligation, tlie debtor has ndde sy
peynent to the tranzferor, ho nay recover 1it,
or 1f for sicih pwposo he hes aszumed en 0bli-
gation to tho tronsreror, hno may treat it as
ir 1t aia not arint.
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If the debtor has only received a notice of the transfer, he
may set up against the transferee any defence which he had
against the transferor before he received such notice. If the
debtor had against the transferor a claim not yet due at the
time of the notice, he can set off such claim provided that the
same would become due not later than the claim transferred.

(c¢/p old text 273; ]. 468; S.0. 169 par.2).

308[9]. — The transfer of an obligation performable to
order can be set up against the debtor or other third person
only if the transfer is endorsed on the instrument, and the
instrument itself is delivered to the transferee.

(. 169).

308[310]. — The debtor of an obligation performable to
order has the right, but is not bound, to verify the identity of
the holder of the instrument or the genuineness of his
signature or seal; but if the debtor acts in bad faith or with
gross negligence, his performance is invalid.

(. 470).

‘f*?/nse

If the debtor has only roceivad & notice
of the tramsfer, he may set un agslast the
transtoreée any defonce which ho nad against
the transieror before he receivec such notioce.
If the debtor had against tho trensforor a
claim not yet due at the timo of the notice,
he can set off such oclain providcd that tha
sane would besomo due nov lator than ths clain
trensferred.

(@/p ofd \Ent 2y | Jaew; 40169 a2

304. - The transfer of on ohlization
nerforueble to order con be 3¢t up ogeinst
the dsbtor or 9bl1or thirc nergois only irf tho
transfer is endorsed on ithe insirunent, ana
tho iustrument itsolr iz delivered tc the
traneferea.

(3.&‘-‘1).

g:. - fThe debtor of an obligaticn peor-
formebla te order hag the right, dbut ig not
pound, to voerify the identity of tio helder
of the instrument or tho zonuineness of hia
signaturoc or seal; but if tho debtor acts ia
bod faith or with gross negligence, his per-
formance i3 invaliad.

(4-wy0)
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310[1]. — The provisions of the foregoing section apply
correspondingly, if a creditor is designated in the instrument,
but it is added that performance shall be made to the holder of
such instrument.

(. 471).

311[2]. — The debtor of an obligation performable to
order cannot set up against any transferee in good faith
defences which he might have set up against the original
creditor, except such as appear on the face of the instrument or
result naturally from its character.

J. 472).

312[3]. — The provisions of the foregoing section apply
correspondingly to obligations performance to bearer.

(. 473).

s A
159

21f. - Tho provisions of the forogoing
soctlon anply correspondingly, if a oroditer
ig designated in the instrunent, Mut it is
addacd that verfamancs shall be nado to the
nolder of sueid instruaont.

( yh §%1)

313. - The debtor of an obligation per-
formable to order cminot ot up against any
tranaferoc in ool faith dzfences which he
night heve set up againzt the original cre-
ditow, excent such a3 appear on the face of the
instrunant or result naturd ly Irom tts cha-
racter.

(- 2¥2X

318. - The provisgons of the Zexrogoing
soction apply corrospondingly to obligntiaons
nerfornoble to dowraer.

L 3.4?3).
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CHAPTER V.
EXTINCTION OF OBLIGATION.

PART L.
PERFORMANCE.

313[4]. — Performance of an obligation may be made by
any third person, unless its nature does not admit of it, or the
parties concerned have declared a contrary intention.

A person who has no interest in the performance, cannot
make performance against the will of the debtor.

(c/p Old text 289; G. 267; . 474).

314[5] bis. — Performance must be made to the creditor
or a person having authority to receive performance on his
behalf. A performance made to a person who has no authority
to receive is valid if the creditor ratifies it.

(c¢/p Old text 291; Fr. 1239).

316[317]. — Except in the case mentioned in the
foregoing section, a performance made to a person who is not
entitled to receive it, is valid only to the extent to which the
creditor has been enriched thereby.

(c¢/p old text 292; ]. 479).

‘f
& A

CIATRER V.

EXTINCTION = OF: OBLICATIONS.

PART T.

PUTTORMANCT .

31;!? - DPorfarmanco oZ 8:u cblization may
be madoe by any third norson, unlesg ttg nature
does nor admit orf it, or the parties con-
cornodG hava declarce & ccntrary intention.

A person who hes ao inverost in the var-
formance, connotl malio merformance against the
%111 oi ithe dedtor.

(e old ler 299, <4 203, 1..34).

314 .13, - Perforasncc nusi ho pade to
ti5 creaitor or a wnerson having cuthority
to rcceivo perforacnce on hig beohalfe A
perforiance nade to o person viio hias no
cuthority to receive is valild ir the crudi-
ter ratifies it.

\(‘;) b_QA GimA-2 9%ty Nyo12239).

=/ #
216. - Exeopt in the easc amentionsd in

tho forozeoing section, o porfornancos wolde to
& porason wMo 18 not entitled to reccive 1t,
is valild only *o the extent to wvhieh the cre-
aitor lius been enriched thercbhy.

C(’,/P ola bt 292, X uyQ)
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CHAPTER V.
EXTINCTION OF OBLIGATION.

PART L.
PERFORMANCE.

313[4]. — Performance of an obligation may be made by
any third person, unless its nature does not admit of it, or the
parties concerned have declared a contrary intention.

A person who has no interest in the performance, cannot

make performance against the will of the debtor.

(c/p Old text 289; G. 267; . 474).

315[316]. — If performance is made to the apparent
possessor of an obligation, it is valid only if the person making

performance acted in good faith.

(c¢/p old text 293; ]. 478).

316[317]. — Except in the case mentioned in the
foregoing section, a performance made to a person who is not
entitled to receive it, is valid only to the extent to which the
creditor has been enriched thereby.

(c¢/p old text 292; J. 479).

e
202

| CHAPEER v,

> X . S . -";‘;‘
nxr’:mcrron; Op+. OBLIGATIONS. "

a*

PART 1.

PTRFORMACE

4

g, - Porfarmance 07 an oblizattion w
De made by any thira boraon, uniess itg nature
does5 not adnit of it, or the barties con-
cernod havs decelarod g contrary 1ntent1;’n.

A person who hags 0 intersst in the nar-
formance, cannot male berfoinance against- the
will of the Gubtor, ]

(e Old Lk 239, & 20y, Tuy4).

3¢ 6

34T - 17 perforaancs is made to tho
apparent »ostessor of an obligatio:, it ig
valid only i7 the borson naki:y perforuonce
acted in zood 7aith, ‘

(Cf oldlms 2925 1 434).

- IZXcept in the easec mentionsd in
the forozeing section, & porfornmes wtde to
& DerTscn who 18 not eqiitlol to reccive 1t,
18 valid only *o the ertent te wvivieh: the ere-~
ditor hias beeon curieiied therchy.

(»3_}9 odd bk 222, 2 Lyq).

. ¢ 54 Gt _—
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316-7[318]. — A person who holds a receipt is deemed to
have a right to receive performance; but this does not apply, if
the person making performance knows that such right does not
exist or is ignorant thereof by reason of his negligence.

(c¢/p old text 293; J. 480).

317-8[319]. — When a third debtor who has been ordered
by a Court to refrain from making performance, has made the
same to his own creditor, the seizing creditor may, in so far as

he has sustained damage, demand another performance from
the third debtor.

The provisions of the foregoing paragraph do not prevent
the third debtor from exercising the right to recourse against
his [own] creditor.

(c¢/p old text 295; J. 481).

318-bis[320]. — The creditor cannot be compelled to
receive part performance or any other performance than that
which due to him.

(0ld text 299; Fr. 1243).

&"v’ﬁl’.:

3/

+ = A persan wvho holds a receint ie
deenmoG ©o have 2 rignt to receive performanca;
but this doez not apply, if th: person making
porformaice knows ihat such right does not
exist or i3 ignorant thereof by rsazon of
his nezligonce.

(Or, ola sk 243, 1.440)

3/9

31#° - whon o third debter who has beon
ordered by 2 court to roffain fron moking pore-
formance, hasg moas The 320 o his owvn crodiv-
or, the seizing crcditcr may, in so fzr ar
he has sustainoed dccaage, derand rnothier psr-
formence fren tie thira dehror.

The prosisions o1 the forcgoing para-
graphl 4o not prevent tho thirda denior from
sexorcicing the right of recourss against
his, croditor.

CG o old bk 295 . A 4l).

20

818 bhisg., - The crsditor cannoi be convel>
loa t2 recaive poart performancs o1 ony oﬁleer
perforance thon thet whilch is dus T2 him.

e C’/;/t/—x/‘ 2G4 ; s /243)



5‘11‘ Sl
82/117

[This page is supplemented from the “Roll 12-8 (Vol. 82)”]

S e IP eIt —i et HORTIER-
318. blication . shediftl i 12—t he—ex pc

‘w2 ) €. - 1If A thing, a claim avainst a trnird

319[321—-322]. — If a thing, a claim against a third

person, or any otler ~izht ts ziven in lieu of

. . .o . or shali Do liable for de-
person, or any other right is given in lieu of performance, the performance, the 4 et o t

debtor shall be liable for defect and for eviction in the same

manner as the seller.

fect and fcr sriction in the came manner as a oSe

er. \ ~
T7. pae. - An ovitaction is extinguished if
';im ecreditor aecopis in licu of perf @mance
anothoer peirioruanca +hap that egreod unon.

IT the acntoy, Ior the purpeac 07 satin-

S = 1 an [o)
fving the creditor, asswmioes a prow obligation

- A 8.

319[322—321]. — An obligation is extinguished if the
creditor accepts in lieu of performance another performance
than that agreed upon.

' - n Be T ; %, in casc
L : 3 f mim. i i not TO e DPresuali,
If the debtor, for the purpose of satisfying the creditor, torards ninm, , wng the obligation in
. . . . ~ -4 it he oo 103 U Sre -
assumes a new obligation towards him, it is not to be of doubt, th
. . . . ad o i ClITANnc c-
presumed, in case of doubt, that he assumes the obligation in 1teu Oof wEYICIW ol . P
lieu of performance. 11 verforumco is nade by DRNE, 9
ferrinz or indovsing & Hill oF warrant, tho
If performance is made by making, transferring or . . s« imepinhed only if such bill
’ oghligation is ~¥bingulnnet

indorsing a bill or warrant, the obligation is extinguished only . .
. X K . or waizont o pu;t.-
if such bill or warrant is paid.

i cih @{1 Gal 277, 278 5 364:).
(c¢/p Old text 297; 298; G. 364).
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[This page is supplemented from another version of “Roll 12-5 (Vol. 79)”]

(c/p-Old-text297:-6-364):

319[321—-322]. — If a thing, a claim against a third
person, or any other right is given in lieu of performance, the
debtor shall be liable for defect and for eviction in the same
manner as the seller.

(c¢/p Old text 297; G. 365).

320[323]. — If the subject of an obligation is the delivery
of a specific thing, the person making performance must deliver
the thing in condition in which it is at the time when delivery
is to be made.

The debtor must, until he delivers it, keep the thing with
such care as a person of ordinary prudence would take of his
own property.

(J. 400, 483; Fr. 1245; c/p Sect. 464).

e s \’@‘/p b-?xl Lk 29y 'q 3 é")-

33, -~ IT & thing, & clain araingt e thire
person, 01 any other rizht is given in lieu of
performance, the debtor shall be lisble for Ge-
fect and for evietion in the mame manner ag a
seller. ’ ‘

323
B88f#. - If the subject of an obligation

ia the delivery of a specifie thing, the per-
son making performﬁwe must deliver the thing
in the condition in which it 1s at the time
?.rhen. delivery iz t0.be meda. :
?he debtor musi, until he delivers it,
keep the thing with sueh care as 2 person of

N ordinary vprudence would tale oi his omn
Dnropeirty.
( ?. g_‘,pb‘ LY 3

o, 2wy P Meeks g 64)-
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322[324]. — When there is no special declaration of
intention as to the place of performance, if a specific thing is to
be delivered, the delivery is to be made at the place where the
thing was at the time when the obligation arose; other kinds of
performance must be made at the place of the creditor's
present domicile.

(¢/p Old text 313; J. 484).

323[325]. — When there is no declaration of intention as
to the expenses of performance, such expenses are to be borne
by the debtor; if, however, because of the creditor's transfer of
his domicile or any other act of his the expenses are increased,
such increase must be borne by the creditor.

(¢/p Old text 311; J. 485).

324[326]. — The person making performance is entitled
to a receipt from the person who receives performance, and if
the performance is wholly performed, he is entitled to have the
document embodying the obligation surrendered to him or
cancelled. If such document is declared to be lost, he is entitled
to have the extinction of the obligation mentioned in the receipt
or in a separate document.

If the obligation is partly performed or if the document
gives the creditor any other right, the debtor is only entitled to
have a receipt and to have the performance noted in the
document.

(c/p 0ld text 304 - 306; S.0. 88— 90; G. 371)

S

83d. - Whaon tligre is no gneaisl decla-
ration of intention c5 t2 the »lacs of neor-
rormance, 17 o mveciTie thing is to be deli-
versd, the ¢ealiveowry 12 10 Mo nale av the
placo viers tle Tolag reg ¢ g Uing wien
the ol.ligotion wrcre; otiigr Ninds orf ner-
formiraiece vt MHe wmide ot Lil'e nlacay or the
erecitoyis wroreny <otiicile.

(/> oldlink 312, - 4yn).

AR Sy

-388. - Vion ithae is no declwmration of
intention as i1¢ the expenzes CY LOTI0lTI10NCHO,
suen exncuscs weae 1o ha bhorne by thse devior;
12, howevor, bvecausg of i crecitor's tran-
afer Or liiz domicile or ouy otil:er &t of
his the oxoenses ~3'e¢ Inecrsased, suct in-
creagse nuast vo Porno HY thc creditvor.

(e oddlivt 211y L nys).

22 & A4 - Tro nerson .zﬂnaking performance ig
ontitlea to o reccipl from tho perscn who
receives pori'om;mc:-:oﬁ, ard if tho cvligation 1ie
wholly norfowmad R 18 entitlcod to heve the
Qoewmont cwbodying T ahligrticn surrendered
to hi*m oy canco. led. IY cuch Cocwment is

i~ antitvlag to have

(2

declored tc¢ e ~ozt, ne
the croinghiovn of tho obilicaricn nentioned
jn the wreceint oy in & TODEYLEE dccunent.

14 the opligaiion is parily portorned

by —ac » 3
or ir ths documont sives tho craditor Yy

other vight, the, debiow in only entitled to
nrave o rccainit end oo Azpg tihic perfornence
notcd in thwe docwmcint .

[ etk Ofd Lok 04 - 2085 S.C 38X z’. 4:/‘
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324[327] bis. — In case of interest or other periodical
performance if the creditor gives a receipt for one term without
any reservation it is presumed that he has received
performance for the previous terms.

If he gives receipt for the capital, it is presumed that he
has received the interest.

If the document embodying the obligation has been

surrendered, it is presumed that the obligation has been
extinguished.

(c/p Old text 308, 309, 310; S.0. 89)

el

24
394 pis. - In case of iutersst or other
pericdicel periormance 1T the ereditor
cives o rsceint for one term witlhiout oany
reservati-n it is preswaed that nhia has re-
eoived »erfHIIIXNCy foratho previois taras.
If he Cives & recipt JoTr the oopital
1t is presuned that he hos reccived the
interest. #
IT the dceumsnt embdedying the obligatior
has been surrendered, it is nrsguned thot
iiie obliration has hHesn extinculshed.

(;LL/; Cid dond <05, scy, ofo ;5 5.0 8¢)
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325-4[328]. — If a debtor is bound to the creditor to do
similar acts of performance by virtue of several obligations, and
if the performance effected by him is insufficient for the
discharge of all debts, that debt is discharged which he
specifies on effecting the performance.

If the debtor makes no specification, then that debt
which is due is first dé[ilscharged; among several debts due
that one is first discharged which affords the creditor least
security; among several equal secured debts the one most
burdensome to the debtor; among several equally burdensome
debts the oldest debt; and where several are equally old every
debt proportionately.

(c/p Old text 317 to 320; J. 488, 489; G. 366).

326-5[329]. — If the debtor, besides the principal
performance, has to pay interest and costs, the value of an act
of performance insufficient to discharge the whole debt is
applied first to the costs, then to the interest, and lastly to the
principal performance.

If the [debtor] specifies any other application the creditor
may refuse acceptance of the performance.

(¢/p Old text 322; G. 367; J. 491).

%

virtus of geveral oblizations, and if tho
performance offcctesi by him im insutifhclent
for the disochargs c¢f all the dedbtars, that -
debt i3 cGisciiorgec vitjch he specifies om
offecting the parfornoncs.

IT the debtcr wmailos no spacincc.tiion.
tiien tiiat debt wiiloh is due is first dawschorg-
ed; omong sevoval xebts dus that ono is Iirst
dischargod which grfords the oraditor least
gacuirity; caong s:cvert-.l equelly socured
dedis tiis ong nost hurdensonc to the debhtor;
anongs coveral equally burdonsome CGebis the
oldost dobt; and wioro severcl e equally
old evory doebt proportionaioly.

(C‘fp oldlimrn 15 820y F aus,ave; 1. 354D
=l

3’& - Iv the Ggbdtor, hesidos the prin-
ecinal perrcricncs, has to nay inderest and
costs, the vzlue of an tet or nerformance in-
gufficisnt toe diseharge tho witole debt 1:‘3‘
applicd first to itae costs, then to the inter-
eat, ond loct 1y te the princinil perform-
anco. éohtor ’

1t thofspscifios ouy otheor application
the crecitor ncy roiusc acceptance of the
De1rfBIMaNcs.

(c/p oddlwt %225 G267, §-40).
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327-6[330]. — By a [proper] tender of performance a
discharge is effected, from the time of the tender, from all
responsibilities arising out of non-performance.

(J. 492; See also Section 207).

328-7[331]. — If the creditor refuses or is unable to accept
performance, the person performing may be discharged from
the obligation by depositing for the creditor’s benefit the thing
forming the subject of the obligation. The same applies, if the
person performing without fault on his part, cannot ascertain
the right or identity of the creditor.

(c/p]. 494. ¢/p Old text 361. G. 378).

329-8[332] bis. — If the debtor is bound to perform only
after the counter-performance has been effected by the creditor,
he may make the right of the creditor to receive the thing
deposited dependent upon counter-performance by the creditor.

(G. 373).

“va / 07

& 2 »

AR o

32%. - Dy a fender cof veriormance &
Gischiarie is effected, Irom the tima of tha
tender, irom all rermonsivilities arising

I3

cut 0l NON-VATLOIMMINCOe.
C { . wav, dee alie Feeliome 2o 3.
sz }
=2y
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330-9[333]. — A deposit must be made to the deposit
office or the place where the obligation is to be performed.

If there are no special provisions by law or regulations as
to the deposit offices, the Court must on application of the

person performing designate a deposit office and appoint a
custodian of the thing deposited.

The depositor must without delay give notice of the
deposit to the creditor.

(c/p Old text 362, 363; J. 495; G. 374).

331-0[334]. — The debtor has the right to withdraw the

thing deposited. If he withdraws it, the deposit is deemed never
to have been made.

The right of withdrawal is barred:

(1) If the debtor declares to the deposit office that he
waives his right of withdrawal,

(2) If the creditor declares his acceptance to the deposit
office;

(3) If the deposit has been ordered or confirmed by the
Court and the fact is notified to the deposit office.

(c¢/p Old text 365, 366; G. 376, 379).
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332[335]. — The right of withdrawal is not subject to
judicial attachment.

If bankruptcy proceedings are instituted against the
property of the debtor, the right of withdrawal cannot be
exercised during the bankruptcy proceedings.

(G. 337).

333[3361. — If the thing forming the subject of
performance is not suitable for deposit, or if in regard to the
thing there is an apprehension that it may perish or be
destroyed or damaged, the person performing may with the
permission of the Court sell it at auction and deposit the
proceeds. The same applies, if the keeping of the thing would
be unreasonably expensive.

(6= 0ld text 368, 369; J. 497).

834[337]. — The auction is not permissible until after the
creditor has been warned of it. The warning may be dispensed
with if the thing is liable to deterioration, and there is danger
in delaying the auction.

The debtor shall without delay notify the creditor of the
auction; if the debtor fails to do so, he is liable for
compensation.

The warning and the notice may be dispensed with if
they are impracticable.
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The time and place of the auction, with a general
description of the thing, shall be publicly advertised.

(G. 384, and ¢/p G. 383).

335[338]. — The costs of the deposit or of the auction
shall be borne by the creditor unless the deposit be withdrawn
by the debtor.

(c¢/p Old text 371; G. 381, 386).

336[3391. — The right of the creditor to the deposit is
extinguished after the lapse of ten years since receipt of notice
of the deposit, unless the creditor reports himself at the deposit
office within such period. [After the right of the creditor is
extinguished] the debtor is entitled to withdraw even if he has
waived the right of withdrawal.

(c/p Old text 364, 367; G. 382).

£
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PART II.
RELEASE.

83%[340]. — If the creditor declares to the debtor an
intention to release the obligation, it is extinguished.

When an obligation has been evidenced by writing, the
release must also be in writing or the document embodying the
obligation be surrendered to the debtor or cancelled.

(§1¢/p old text 416; J. 519; G. 397;
§ 2 ¢/p Monténégro Code des biens 621; Hals Vol. 7 No. 927).

PART III.
SET OFF.

338[341]. — If two persons are bound to each other by
obligations whose subject is of the same kind and both of which
are due, either debtor may be discharged from his obligation by
set off to the extent to which the amounts of the obligations

correspond; unless the nature of one of the obligations does not
admit of it.

The provisions of the foregoing paragraph do not apply, if
the parties have declared a contrary intention; but such

intention cannot be set up against a third person acting in good
faith.

(c/p Old text 417; J. 505; G. 387).
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339[342]. — Set off is made by a declaration of intention
by one party to another. A condition or time commencement or
ending cannot be added to such declaration.

The declaration of intention mentioned in the foregoing
paragraph relates back in its effect to the time when both
obligations could first have been set off.

(c/p Old text 418, 419; ]. 506; G. 388, 389).

340[343]. — A set off may be made even though the place
of performance of the two obligations is different; but the party
who makes the set off must indemnify the other party for any
damage caused thereby.

(c/p Old text 422; J. 507; G. 391).

341[344]. — A claim against which there is a defence may
not be set off. Prescription does not exclude set off, if the claim
barred by prescription was not barred at the time at which it
could have been set off against the other claim.

(G. 390; ¢c/p]. 508).
342[345]. — If an obligation arises from an unlawful act,
the debtor cannot avail himself of a set off against the creditor.

(J. 509; ¢/p G. 393; Fr. 1293).
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343[346]. — If a claim is not subject to judicial
attachment, it is not subject to set off.

(G. 394 par.1; ¢/p J. 510).

344[347]. — When-a [A] third debtor who has received
from the Court an order of prohibition of payment cannot set
up against the seizing creditor an obligation subsequently
acquired by him.

(c/pJ. 511; Old text 421; G. 392).

345[348]. — If either party has several claims suitable for
set off, the party making the set off may specify the claims
which are to be set off against each other. If the set off is
declared without such specification, or if the other party objects
without delay, provision of Section 325[328] paragraph 2
applies mutatis mutandis.

If the party making the set off owes the other party
interest and costs in addition to the principal performance, the
provisions of Section 326[329] apply mutatis mutandis.

(G. 396; ¢/pJ. 512; Old text 423).
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PART IV.
NOVATION.

346[349]. — When the parties concerned have concluded
a contract changing the essential elements of an obligation,
such obligation is extinguished by novation.

If a conditional obligation is made unconditional, or a
condition is added to an unconditional obligation, or if a

condition is changed, it is regarded as a change of an essential
element of such obligation.

A novation by a change of the creditor is governed by the
provisions of this Code concerning transfer of claims.

(J. 513 ¢/p]. 515, 516; ¢/p Fr. 1271; S.0. 116, 117; A. 1408).

847[350]. — A novation by / a change of the debtor may be
effected by a contract between the creditor and the new debtor,
but this cannot be done against the will of the original debtor.

(J. 514; Fr. 1274, 1275, 1277; G. 414-9).

348[351]. — If the obligation resulting from a novation
does not come into existence, or is annulled, because of an
illegality in its ground or because of some reason unknown to
the parties, the original obligation is not extinguished.

(. 517).
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348[352]. — The parties to a novation may, to the extent
of the subject of the original obligation, transfer a right of
pledge or mortgage given as security for it to the new
obligation; but if such security was given by a third person, his
consent is necessary.

(J. 518; Fr. 1278 - 80).

PART V.
MERGER.

349[353]. — If rights and liabilities in an obligation
become vested in the same person, the obligation is
extinguished, except when it has become the subject of the
right of a third person, or when a bill has been re-indorsed
according Section 917 paragraph 3.

(c¢/p Old text 424; J. 520; Fr. 1300, 1301; S.0. 118).
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