ITI.

Decision to ssparately vpromulgate
the Books I and II
(October 1921 - December 1922)
and anpoinument by the King of a
Revising Committees

(June 1922).
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¥r. 1. Guyon to H. ¥. Chao Phya Abhai Raja, ¥inis-
ter ¢f Justice, President of the Co-muission of Co-
difications

Bangkok’;7 th. OQectolier 19021.
* Your Excellency,

I beg to submit to you the Report of the al-
terations sugcerted by botl tre Committes 0of Re-
dectlorn and the Committee of Translation to the
Draft Code of Obligations 1219 hefore the promul-
cation of the same. |

The present Rsport concerns thse first Part
of the Code {sectiouns 1 to 887) which contains any
kind of general piovisions.-of civil law, and is now
translated inivo Siamege and ready to be promulzeted
"and published.

Another Report will fcllow furtier to contein
tre alterations in the second Part of the Code (sec-
tions 388 to 1483) when ready fo?‘translatibn and

prcaulgation.
I re~main, your most faithful servant.

e
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ALTEBATIUKNS
¢ TE
CODF OF ORLIQATIVONS 1212
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First Fart: GFHERAL (Sections 1 to 387).
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*PARTS®

The sub-divi:s:cns of Chapters (num-
bered ae T, 17, F1Y, IV, ete.) shell be
callec *Parts”.

.
o
”

The Committs« of Translation sugzgesi
the addition of the word 'byeglaws' whieh
is uged in the prexent Sismesa texts of
this kind.

18

The wora ®private® to be delated: dDe-
cause it adds noetiiing to the word *agree-
ment®, anc ier only lixol§ to inducs the
Courts to migccustrueiions.

18
This seciion hus Deel reacon ldered
and & note submitied to that effect by the
French Committc; (8e®s Annex I .o the pres-
ent Re,ort). f
As a consequence, it is suggested to
redraft the cection as follows:
 “greation, extinetion or modifieation
of r}gmu.md fulfilment of obligmtions

TUDC . Shiori Tamura 14/02/2563
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Tust be made in good faithe.

30

Inatead or: ‘wh1r5 TAYrG1I0N WaAs con-
91derad 10 DA The OPigin. i.ee.venen.enn.®
say: "whlen version was intended to rovermn,
the document eYseci.sd in the Siomese lang-
uege gnall severn®.,

*

J32
-

%e Lave been of’o;tnion thet the {1~
lustration for this secticn is too compli-
ceta snd hes better Lo be substituted Ly
the feliocwing one:

Tilustretion. - OCn the 1ist. of July
2462 et 10 2. . A lends to B 100 baht &=
be returned on tis 1lst. o0f Se;tember 2463.
F 1s not obliged Lo return the monay on .
tiiis doy at 10 g.m., but only hefore tie
and of the day.

48 3nd. per.

»

The words *“in execution of the oon-
tréct' are objaction2bles, hbecsuse-ihe word
*axacution® hes not besen used-in the cther
sarts ‘of the Code, and is not advisable

TUDC™ *Shiori Tamura 14/02/2563
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ov}ng t¢ the nabitull usme of the word “per-
formeance® in similar cpases,

1t 1r su_gestec to subatitutey *in
execution ¢? the contrnat® by Yas a per-
forr.ance “f the ecortrant®,

52

-

Tllustration to be <elated,

54

*inor sltsrztions or wording in the
1llustrstion: in-tea: of *retrderertive
6 ’fact®, L0 raad “stipulstion®.

60
¥inor altlerstions in the wording of
the illustr-tion. '

-

81

vinor alterations in the werdin- of
the 11iustration.

-
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62

"inor alterations in the woyding of
tha 11 .ustration.

¥lzprinting to bve correctied, L@ second
Tigure Delng *400° inateal of *800G°.,

74

Illustr-tionsto be aicied to this aee-
ticn, n8 follows:

Tllustration. = TI. - A {3 - era itor
¢? B f9r 10,000 balt woney horrowad. At the
tinme of pegrformance, B nzaks f2r a deley,
Lyt 2 coes not silow it ancd threatens 8 to
evercise 2:ainst him his rig. ts o action
for the recover, of the sur Cue and to -
36ige R's properties if tia latter coes 1ot
inmedintaiy pay wvhe roney .ue or does not
aortgn_# a Lroparty of his own as security.

B, fearing golsure of his proparties, -
morgsn:a8 his house for the beriafit of A.
Ti'ere 13 no duress from .,

+ IV, -« - A, & ea2gslhiler in 2's firm, has
miaapproﬁriated 1,000 baist from his emplover.
B discovers this criminel misappropriation
rhen aianininc his eash-accounts, but does
not warn the police bacauce hes takee in con-
gsiderstion that A was up to the prasant day
a good ewployed. B orders A and his wife to

% L
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come to his office, wien he makes A confass
his roobery and he threatens to send him to
Court 17 thsre 18 no immediate return &f
noney, or if A's wife does not consent to
MOrL.Zage her own properiy ss security of
tate relurn. A's wife, to save tne honour
of her husband, conssrts to Eo 30. There is
20 curess from B and the mortgage is valid.

79

Two vords *or fraud® have Dasn omitted
in the printing.

-
(534

¥inaor elterations in ths }ording of
the fllustration.

g8

*Invalidity® o be substituted by
: -
voldiiy"*.

88

Instead of:"Ir the managsar hee not

UNEertaken t0 B0t CONLIATY....0noceenn..®, °

to read:. *If the manager hses undortisken to
TUDC  Shiori Tamura - ™ - 14/02/2563 :



7182

*® 5 e v s 0 vo
=

”‘vct ‘!ot eontrnry....'b.."....~' ’

e

'Inatnad 0f: ®*If the manager hi~ not
underteken to aet econtrary..............°,
to rend: °If tiwe mansgar hes uniertakan to
2ct not ceontrary...... T IR AN 2 NN »

108

inor altorntzcsa in the wordins cf
tie flillustration.t.

100
Tilustrntiicen to be dalatad here, and
trans!orrad after sactior 111.

-

- 111

The bezirning of the illustretion 1o
be modified as follows:

*Iliustration (sections 106, 110 and
111). - A delivars to B =n eleprhant, market
value 2,000 baht, bslieving that sueh pres-
tation wag due. In ract.Atha prestation was
not due. A is entitled to rastitution from B.
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If the eiepliant is 8t1il in B's pos-
BTl 0N, ti et ennne.. 000,

- 1138

I1lustration. - Refarence to seetion
*109* to be substitutea by rafarence to
soction *"111-°.

117

First vspeagrsph. - Tre word *for?®

(bafore ®chergns®) to de deleted.
Illustration. - 7o B modiified in
eré¢#r to be clecrer, as folilows:

“A 12 orderea undsy section 100 to
rastore Lo B . house which had been undcuvly
delivered to iia by =. )

«) A nes inecurred 200 baht expenses
in repairing the roef of the hounme and he
hag paid £0 baht houss *ux on it. R must
raimburse these 250 haht to A. If A has
ieaged the house and collected 1F0 daht
rent, he 1s entitled to keep suech rent if
he was in g~od faith (section 114). But then
these 150 baht profits must be deducted from
ti'@ 266-baht to be reimbursed to him, that
i3 t0 say thai 8 would have finally to re--
imburse 100 haht baisnce;

b) If A has ascertaired at = certain

TUDC  Shiori Tamura 14/02/2563
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wa. s .
tiie that the house A8 on tho ver:se of fsil-

ing in oving to floods, and has had to nnko
B.00¢ baht fgy the ground works, this is an
éxprens2 for praservation. Thsn B must re
imburse to A 5,000 bant; and no deductien
81”1l be made of any rent colliectod by A
and whieh Lie 18 entitiea to keep or seccount
of his daing in g0o0d faith*

*

11

This seoction s to ba rend as follows:

¢rf the person whe hag in bad "feish un-
duly received a property has made eslterations
in, or acditions to 1t, he must return the
property after having yrut it 4n its formar
condit{on at his own expensge. If it i3 1im-
possidie to put 1t in its former condition
Oor the property vould de damased therebdy,

cond ai

20d he 18 sntitled to no compensation for
any inurease of value accruing to the prop-
ervy from such elterations or acditions, and
liw .18 lindble to pay compensetion for any de-
cregse or value resuiting rrom the sanme®. '

N.B..- The words which are new (under-
lined words) have desn added to make cleai
an idea which wes undarstood, dut has detter

to dbe fuily explained especially in the
Siamease vcrticl.'
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120

Ir ordar to have a dettar disoerimine-
tion ol t..e woras *intentionally® and ®neg-
lizently", it t» suzzested to redrart tre
sezton 28 follows:

‘wr.oever intentionelly causes intury
., o znother person, or whoever caussas such
iJury neglizently, that is tv say, under
any 0f the following eirocumstances:

1) By omission of such cere ae ueay be
expacted ‘from a2 person or ordinary prudence, .
or '

2) o omission o? such akill pnd care
in & professicn as mey ve sypected from a
person exercising such profession, or _

3) 1In disobecience to any law, bye-law
or lawful ordsr,

18 suid Lo cormit =~ wrongful sct and
'i1e bound to make corvwensation to the injured

person®.

-«

¢ 123

The illusiration is objectio ndle, and
it is proposed to givg no 111uatrat10ﬁ for
t 1s section which 1s perfectly oclesr bdy
itself. : ol B
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124 and 173

It 13 suigested: first, that tha rank
©f *i.Are iwe sections bs raversed, to be
rezd more logicnlly;‘second. that the Court
27 ineteed of beins bound, deeice tre pPro-
portt n in whieh the cbmpenaatlon must bhe
borne by the Trongdosrs, bacause, as a rule,
“ie pressnt practics of the Siameae Courts
is repugnant to decide upon points whieh
iave not been submitted by the parities thsm-
seslves, .

In orier to maet theaze tucgmacsrions, the

foliowing =iterations -re Propolnd:

124. = If a wroﬁgrul aét hazs dbusen com-
mitisd by -mveral parsons, the sevaral wrong-
doars are jointly iinbls for the payment of
the whole of the compensation to the.1n3ursd
person unless cthervise decided by the Court.

128. - A8 Db9twemen the sevaral wrongdoori
theﬁqplvas. the Court gry decide the nropor-
tion i which the campqnsat%on must be horne
by e=ch of tham @ |

128 .

Instead of: "by section 21 of the Penal’
Code®, to.read: "by the renal Code°.




187

i26
s

This section denls with 54310~ &1lp .2nd
i second seAntence 8ays that n ereditor
*he ures salf-hall contrary v the provi-

sicons of gections 127 an. 125 eommits 8 wrong-

ful act =ané has no defens - Lty alleging *thau
8 ¥as i:;noren%t that his aci was wrong “ul or
tat his ignoranre wug not due vo his own
a0 38 A0

"his secon: sentanece has deen ehjanter
to £3 Maing uvnuseful or aven not axact.

“ince the craditcr commits a wrongful
art, we are zovarned by seaction 120 (defini-
tion of wronzful acta), and generally the
w¥roncful aect specified in section 120 will
be commiited Dy ®omission of caree.

Cn tho‘ot'nor hand, tc hsay that {4 s
no ¢efance L0 gay that the eradistor's *ig-
norance was not <dus to hia own fauilit® ab-
pears somewhiat difficult to understand for
tlie reader. And, mor=gvaer, it hag never been
pozcible to exonerate onesalf from 1li=hility
| for wrongful a~t-by one elleziny that one
was ignorent without one‘'s "~ult.

Trhe firat sentence of the section seems
to e sutrzcient and it is sugzcested to de-
lete the second sentence of the section.

j
i



188
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8acond varagrapr. - To delate the word
‘lawful® (in *leavrul Qonmand® ). This ‘worad
1a objsctionabdle, bacause the command, which
¥a3 L0 be obeyed by the injuring person as
teing n subordinate, has ~robably beaen some-
thing not lawrul in f3s3alr. y

7. the words: °*who wgghkggllx,gavo

the coraande®.

133

The words "as refer to restitution
. made® ere tu be’deletod as having no utility.

135

Jo say °for medicnl trsataant' instead

of ®during 1l1i..933°. : .
Cf. de.Backnr's Japanese Code Commen:-

. Ary under section 710.

-

ot 126

To sry *for medical treatment® instead
. of *duriug illness®; Cf£.*135. .

To say °or* instead of "and® in the
enumeration of parents.
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137
Inateadg ¢~

*byr saction 94 of~trn Pennal

» L0 rana; ‘hy, tha Panad code®.,

Colama®

- -

4838

T!e nane 6{ Zivision II (Of Some Par-
ticulsr Xinds or Ubligntions; ham %ewn ob-
Jeciad 1o, Tia fngllsh yord °*rarticuiare®,
it 1s said, Nas not the meaning of the
French word *¥odalités® which is used in
the Swias Code. To cowe nearsr t- the French
vording, it is deaned convenisnt tc nay:*‘*¢g”r ¢
Var.ou2> Kinds of Obligations®.

148

inors sltarctions 4dn the illustretion.

171

¥iSprinting. To read: 140° instead of

S14€°, )

" 184

Illustretion: Insteaa of: *dabt*, tc *
say: “sunm due®.

-
-
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18-

facund parsrech, Inptes: of: *ne is

antitles to...00e... .. ‘e L0 Bry: *trae

ﬁ"tOT "'i?-"{{........-.'

-igo

4418 88200, parsgreph bye meag saction
188.

164

Tris sescetion g2'all he nu~rberasd 107,

167

Tr'lis s=ction sghall Le rumba-ed 10E&.

.

16€

This gesction shsll he numbeied 169.

16¢

This section ghall be humhered 170.

170

-

7his section shall bes numbared 171,
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171

The supyrassic: of this seetion has
Deap requesicd becz2use the golution wiish
18 propased in zeclion 171 has baen given
Up 2DOoul Wwernly yearc 270 in Siamese law and
i8 isfavewred ag heliz unfit for the cus-
toms of the country.
Ay way, the matter may be reconsi ered
woan tha Civil Procedure Code shalil be drafted.

-

177

The rafersnce ®*187° Lo ~e aubstiluted
by *lés8°*.

184

Omiseion in printing. Instead of: *in
favour of one Jjeint debiors®, te reed: "in
favour or one of the joint .debtors®.

185

The supprecsion of vhis section has
veen requested in the same conditions as for
section 171 (ses herebefore).
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128

* This saction shnrll be numhared (5 .

127

This secttion shali be Rumiared 156,

This secricon shall be num ~red 107.

180

The first _rre;rep of t:.:i28 mection
abali “a nurhe-ad 185,

The ssrcond psrasraph shril dbecorma sec-
tion 188G res'ing 'seapar-tely as follows:

*If the realenge is sranted to =~ debtor
personaliy, his ghare only in the edblisntion
is extipguisnnd to he extent of tiis raleasa®.

19°F

The werding of the first yara . raph ie .
--8lightly altered es foilows:
*The Joint <debtor who has a32tisfied the
creditor is subrogated to tlie rigihts of the
‘ersuitcr mgainst the other joint dedtors up
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o lhe arount s2tigfied by hilm on dah~17" of
suer ol'<r joint dedbtors®.

. 802 K oo .

Tre aitentlon of tim Comrission of Co-
dific2tion has beon calle: ucon tie wuse of
tls words °cdisiress®, °®attachizent® and
" *selzure® in the Siamese legimlstion.

After ¢ capre“ul ev~mi:;stion of the ren-
»actlive mesning of thase words in Fnglish,
the Commiz~ioners have ba:n of cpinton that
to use oniy the word *seizwe* 1sn aufriolent
and more proper £or she Siamere language,
provside; thiot aistinct.on hetween r seizure
befors or afier Judgmant shail he mace when
necessary. (Cf. the word ®"snisiea® {n French).

fevarel gactions 0° the Codm of .bliga-
tions havp been ~ltered arcordingly.

s;ctibn 202 shall wpenrd: *"An ~bl pation
seized by an or¢er of a Court, before of af-
ter Juugmant,” cannot he transferred by tie

creditor®.

219
Section 213 deals with iho rizht nnd
conditlona of transfer of ri chts whieh are

subject to litigetion. L
Upon the request or the Couuittee oOf

*
™
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Tre -lation, thés important Aha"s&":ﬁn‘u rB8con-
7lderad and discussed agsin (sen .o.ax II
to the pragant Fanort). .

Atar thls'oraminetion.‘lt h27 Been de-
~1ded thay section 218 of L= Dr- -t would be
cubstituiad by the following »re:

*Any tvansfer of right for ao recirrocnal
prastation, whilst sudjact te 1iti.=tien, 1@
vold®.

*

22¢

Sne note for semcilon 202.

Section 22¢ shall rasd: °If tie debtor
perrofﬁs the copblli.ntion notwiitl:ntanding an
ora®: for selzure before or a’tar Judsment..

259

Instead of: *from*ths momsnt when®, to

renc: "zfter®.

268

Instead of: *tsfore®, to read: ®at the
time when®.

L 4
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270 -

~

Illustraticn TI has de-n radraftsd.

. 287

Tue English version has been modified
in order to use oloaro?.‘ »

No. 1 sha.l read: °*if he has received
the earnest money, he is cntitlad to for-
feit 1it*; -

No. 2 shail reac: '*1° he has delivered
the earnest mo ey, he ean clatli double emount

of earnest money®.

280

Inster. of: *from the time when®, teo
resd: ‘arter®. .

810

S0 note far section 203.

SQcticn 310 shtll read: ’If ths property
or ¢ dedtor has bsen seiszed by order of the
Court in execuiion of & Judgment.........."*
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. 318

Misprinting: te Tefarence *gp4° %o be
aubstituta by *R14-°, \

Ed

*

32¢

-

8ee note for ss~tion 2082.

sxction 485 (secona paracraph) shall
read: °The lessor ran object to suoh ROvVa-
bles boing femoved until he has deen taxla-
fied, and seize thex {°f nocoasnry 10 pre-
vent thelr removal®.

328

L

Sae note !o? ;octlan 2023, _

Section 328 (third paragrsph) shall
read: "Provided that asuch monies or proper-
ties be seized by order of the Court, sither
bafore or after judgment, bafore they are
pald or deliversd to the dedtor":

A misprinting i{s 10 bs corrected: the
vords °“by the creditor® have deen o&lttod
(1ine B2, after °“sxercised®). )

838 s
-

The practice” of the Stamwse Civil Pro-
cedure (eiv. P;. éo‘.. 8. 88) is that 01711

¥ ‘. R

Y



%0197

sctions provided for ﬁy ss~rtion 338 Ae aYar-
¢ised 1n the name of the ereditor.

The Committes ¢°* rayelatian have re-
jue~tled that the words *in the name of the
delbor® be substitutss by “in the name of
ithe crsditore,

R difficulvy. The wcrds *in the name
of Lhe debtor® heve besn the translﬂtlon or
the French meaning *au rnom du débiteur® vhat
‘means as well irn English *on bah-1f of tho
debtor®.

It is then prorosed to say, L0 be nlear

and complets: *in his ovn namwe on beralf
of the debtor:-.

« 84¢C
* In this section, to2 soy that the defend -
t *cen have such action dismissed® .ould
maan, aceerding to thse Siamese Civil Proce-
dure, that the eosts should be borna by the

piointife {ereditor suing in ‘the name of
the Aebtor). . , e,

0f course, the vosts rust ba _dorne by
the defendants; tu mvoid any di: "fieulty,
1¢ is suggested %0 redraft the aoctlon as
follown: o
*The Judgrent ereditor can exerciss a
right of act!on belonginz t® the dedtor for

the wnele amount due to ‘the dabtor, 1rroapgat

.

-
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tive of the amount due %o the cra'itnr. 332
e defendnnt can #38is5ly the ore ltor by
reying the amount fue to him, providod that,
1f the ori2inai debter jofned ns“plaintiee,
nNe may proecsar %o Jufgmant ror-t;o bralanece*,

345

o’

The Comzittes of Translation have wTe-
quested that the Drafting 1910 be taken sgein
for this gection: so that the words ®judpg-
ment creditor” Ly the ends of No. 2 and un.

3 be substituted by ths words *éreditore.
The wordin:s would he vary 31;%r without sucl:
% repetition. ’ A

-The GOﬂmittno of Readnction have ho ob-
Jection acnlnst the alteration, being undor- _
stood .that no aisconsiruction may arise, and _ §
thnt any way the “creditor® namad dy the ends
of Hos. 7 and 3 1s and remains the ®judgment
ereditor® named by the beginning of the sec-
tion. Of ccurse, in law, it 1s necessary that
the eraditor entitlsd to exercise thse action i
specifiad in section 548 be = eraditor the
title of whic: 1s anterior o the transfer
or' renunciaticn made by the debtor in fraud
of the vrediior's rightas. The conssquence be-
ing that %hm date of the title must de knovn
and alcortainod*acourntaly and undianﬂthﬂly.
Then, as in Siam there is no hetter wer to,

e e e T T

-
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-

Fzve guch d=tis macda sure and dsTinite tiioan
g Jucgnent of a8 Court, it is nacoasaiyy that

he
e craditor be slvays s Judoarc arecf{tor.

o .

344

-
»

Same ol jection has vean ratsed neoainst -
vt 18 section as uvainst section 349, vigz:
the word ®disminged® woul , s~oording to
ths Siemecs Civil lrocadure, mean thag the
Ilaintiff hag to bear the cosiu and fees.of
the case. ’ )

The same modificntion 13 propossd #3
for aéctibn 340, trat ‘13 to 3£y:

“In such zetion, ths Couvt si'all hold
the plaintiff as duly satisfied 1f the de-
fendant.pays off the Judgment c.ecditor’s

clein®.

. - 8ne

-

8es note for section 302.
Sec*ion 356 shall re=2d: °A dabtor can-

not notify set ®ff after tle cbligaticr has,
teen ssiged dy order of the Court, either
“afore or after Jjuigmonte.

.
» b -
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Instenc of: *at onen®, to rend: *at i‘e
garme time*, '

289, 234. 288 and 366

iheze sectiomsden] wiih prescription
and eonsider the following points:

shall nreseription be set up by tro
Court itmalf, when the partiss did rot 40 o ?

shall prescription he st up as =2 de-
fernce at eny singe of the proceedings end
in any Ccurf ?

The gueition 1s'an'1nportant or:e, end
the Conmittee ol Translation have rejuested
Lo reconsider the questions from the Sirmess
peint of view. -

Tha Franch Committee have quite sgreed
that section 363.of the Draft entitling the
Court to aet ip therralves the prec-ription
as a defence vhen the parfies did not do sme,
is contrary to the practices of :many oOther
codee (French, German, Swiss, Japanec-e, ete.).

The resson %o adopt this provision twolve
years ago, was, 28 we rend in ihe Prepugatary
.jpntn thai 1t wse fearsd that the parties in
this country were often unarare of their own
rights. And’ the point was rather mueh dis-

cussed. *

-

-

2 %
- -
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But twelve yoars heve elapssd and the
Frereh Comaittes ars juite prepgared to ad-
&1t thal such feer: ray pe Eiven up et the,
rregent tins. Shsy prop<ase therafore to csn-
cal section 363 nnc to aay:

‘¥hen prescriction has not been set up
a2 a defence, the Cowrt cannot diszxiss the
~olaim on the ground of pregeription®.

As to.section 3¢4, the pdsition 1s not

80 clogi. Indeed, the present practice is
not onliy that the dsfeass of praseription
canhoz ba get up before the Diks Court for
the first tire, dut that sven 1t eannog be
85t up defore the Apnenl Court for the first
time. This 1s the English.Law, which is 3on-
teaTy tO0 the COntinontaloLav in the matter.
Ths French Comreittee ars of opinion thet the
point requires some consideration more, and .
can hardl:‘bo decidea and"ottled up far a
special cese 1iks that of toetion 384 alone:
as a raot: the point is connected with the
vhole Civil Procedure, and it would de bot-
ter to reserve it, to say pothving in the
Code .0of Obligations, and to have a full con-
siderttion of the matter when ocoming to the
examinction of the Civil Procedure. It nay
Re noted thet the. lennaao Civil codo Las
donv so. .

~ This ahgga.tion having deen: adopted’,
tc evolid renwmdsring of the whole .Coddy

»

A*.

-
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it has Dbeen proposed: _
10 2ancel saction 384,
section 365 bdain! numbared 364;
section 8368, pu:ggraph 1, being nim-
“ared 868; :
gection 3€6, paragraphs £ and &, being
suzbersd 868; ' .
Illustration of 2@6 acecordingly.

-

ageé

~

Thizs section dealg. witl. period of praa;
cription for obligetions resulting from Judg-~
ments, etec. The Committes of Translation i
have suggestad thet the end of the 3action
(whatever the oririnal causs of action may
have bsen, 1s obJjectionable beceause it hes
been avoided in the Ccue Lo use the word
*cause®, whilch besiies is ambiguous in the
presgsal secilon. It has dean agresd that no
doudbt may arise as t¢c ths interpretation of
ihe section 1f the said words are delieteaq,

and 1t is sugzgsted to 40 80.:

. /ﬁ'th. Qotober 1ozl.
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ANNFY I,
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concwraing Seoction 18 {goo4d fait:)

‘Section 18 of ths Code of Obligzstipns
rezis a8 foliiows:

‘Tvery reraon i® btou .< to a2t in good
faith in sxerc:sing his ri; ts end in per-
Torming his oblieztionu . .

Saction 18 wal not included in the three
£rellsinery Prafis of the Coce of Ubliga7
Eians. Tt =g heen proposed in 1019 by ''r.

C. Paloux, edcpted and inserted in the rourtﬁ
Dra‘t (1214), anc hencefortl passed vithout
any furthaer dissuaaion or alterntion.

Sectidn 18 comes from section 3 of the
Civil Code of Switzerland, the translation
of whieh is.lilerslly. (8action 2: Chacun
aci tenu d'exsresr ses droits et d‘exscuter
398 obligations selen 1oz ré:les de la bonne
fo1). .
ls I tolc ;féviously tc the Commitise,
the French Commissioners sre of opinion that
the constructiion of tlis section must de
¥ide. In the Swviss coq?. it has been put in
the very bdbeginning of the Code and :soverns
1t. Moreover, it is inocluded 4n the Civil

&
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£0d9 and net 12 the Code of “bligationa (Gen-
erel Provisions of tne Civil Code applying

to ths Cuds ¢of Ubligaiiens unless otherwise
specifisd), At laat, Lis ‘womding “evercer

398 ¢riots® in ’reaeh iansusge, hez a wide
meaning and may agvar re=tion, mlterztion

or termination of all juristie acis.

. Tita intenLion of ths Franeh Coomission-
ers, vhen incliuding ssction 18 in the Sian-
@ase Code 0f Obiizstions, has Deen undoubtedly
L0 GO the gsame and te giéa ® general rule
which would be tn any .onse s guidsnoe for -
the Cecurts 1n matter ©® zcod fsith considered
&5 an eleament of all juristie acts. ' remind K
that seetions 1 Lo 20 of the pressnt Draft |
Code of Oblizationsg sre gena%nl onag,; if &
€ivil Cocde could Jarws bean publisha 2t ones
‘and the same time, sectic s 1 to 3¢ would
come in the beginning of such 2 Code, and
* the Book on vbligations would have begun by
section 40. ‘

Thq eonstruction ¢f the words *"exercis-
inz his rights® hasg noi besen li=ited by the
draft-men to, the exercise of & right already
eristing, and they have tried to point out
their intention by the place of tle seetien _
in the Cede (ne made in tho Swiss logialntlen),;
In their intention, section 18 applies to all
juragtxomaéts, that 15 to say, to the crea-

" tion, terminction or elteration of rights by

P At o, e . A3
Al s
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~ 1

2 manifestation of the we 11 of » private in-
divicual (definition given by Dr. S8chuster).

The Coamittee had admitted that it is
2 part of =2 complate capaoity of pers: s %o
enjly 2 permasnsnt capaeity t0 scquire o1l
“ne gpecific ri nta deternined vy law. For
i::=tanems, every bdody anjoys the rigzht to bdbe
2n ownar, 10 be & creditor, to endorse a
b1ll or a promwissory note, to make oy receive
a gift, ete. And one enjoys sueh risht, as
1oaz ag orie .ives, no matter he exercisse
tﬁhl’&ocitically by daco=in:. on & certain day
the owner of a swecifie thing, the orsditor
of 2 namad debtor, the enurrser of such spaci-
fi»d promisscry note, 'ate., or not. In other
worcs, the right t¢ Y8 zan cwner or a c¢radi-
1or 1s a'general ri:ht, and ths right of A
to be the oreaditor of E is the spacirfig ap-
»liecaticn of nis gondrn~l rigsht. Agsin for
the gzeneral right of A to becons the posses-
30r of ® dill of exchange and to @laim pay-
mant of it, which becomss = apeci“ie eppli-
cpation of it whan speciiic payment ot 2 dill
is claimed. ) .

This interprestation is not a new one.
Many legislatievns have specifised that some
people, ;rtor hav}ng besn sentencad for such
or such offences, inour a ®deprivation of °
their civil rights® (what has been called a
"eivil doat.h'). They can no longer be or dbe-
60334 1n tha future owners, creditora. -———
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guardians, agents, ate., Ti1ia ~annot hs ex-
Pirined’unless if we a;ree that civil rigits
“ré not necesearily epacific ones in given .
¢2868, dDul general ones whieh are  nelu-ead
in the permarent Jjuristie capnoity of every -
cody.

wow, theo intenvion of tha'?ranoh Con-
miszioners has bdeen dirsotec upon this point
thet the words ®exercising his right®, whieh
are the trenslation of ®exercer ges croits®,
heve not tne sage exteft in Engliehr inanguage
ahu may be conetrucied in a narrower way, °
aiid consequer’ily not extended to all jurie-
tic acts. )

The French Committes quite ajree with
th'e obrervaiion dnd ares quite prepared %o
take it iRtc great consideration, so that no
misoonatructior nuy be made 1n the futuse.

If the Ccmminsion of Codification will
arree npOh this construction of section 18,
no dtf’iﬁultloa can ariss in the aprlication
of the eystau of good feith ag it stands in
tl:e Cods oOof Obligations. But to insure such
A eonstruction, the Coxmittee of Eedaction
ses two ways: oither to make 1llustrations
under oootzon 18 to fix the 1ntorprotation.
or Lo mbaifty the worcing or geotion I8 to

enlarge 1it.

As L0 toetlon 18, 1% has been objacted
alaa that there 1s no sanntion expressly
ﬂp‘ciﬁoﬁo % P ' . 2
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The position af the question seers to
the Conmittue to be as roilows.

Section 128 was not intendes 0 e only
a zlatemsrt of Jome wOral or theoretical,
bul not practieal, bearing. Section 15 can
be mode use of befors the Law Courte, because
section 12 spacifiss that ovar§ body is pre-
sumed to aet in good faith; mnd this corpels
‘one wro 2leims that ancother parson w¥ss not
in good faith to bring evidonce that this
other persan hasg acts {n bed faith, I? such
avidence l1e conclusively brousht, shall evaer
2 Court*enforce a juridtic sct mace in bac
faiih by such othey ;erson ? yorag¥nr. s8c-
tion 20 says that zood faith is no defance
1f not ccupled with dus cars: it follors
that one is entitled tc claim the voidity of
a Jurisgtic zet >r eontract by-alleging that
the other party was not acting in good frith.
If good faith is or may be a defence, & con-
traric bad faith ig or may be a ground ror
cencellation, ‘

Sanctions for the g.od or dad faith .
appear herdly in the Civil Law. The legis-
lasions rely upon the Courts :

1) to ascertain if there is good or

bad faith; and

2) when satisfied *here iz bad raith
(esbecially when bdad faith is fordbidden by
lew, 1tke uAder section 2 of the Swiss Oode,

A
-
I o S A 51 i s

T I—

e e it e A e S AL e sy R Y Y

e 4.‘“&0 L™



5/ 208

2 contrarisa), to ecaneel & contrast or a Ju-
rictie aet for the benefit of ila party whe
wves in £00i falth ard s aley’s demarad dy
bed faith directed against hi-. The silence.
of Civil Law pomes fro: this fact that ques-
tlena'of.gead or bad f2iib are always very
de:icale ones and mare guestions of faots,
end that no C2urt seesz feluctant to eon-
slider that they are empowered to esheel in
cnse of bad faith, 50 mueh the more when &
provision of lew dirmetly order: partias to
act in gooa faith, .

Thé French Counittee are of opinion
that, with section 18 the duty snd pover o
Courts in this matier wilil be obvious and
gsufficient. ¥oreover, in mattar o obhlijre-
tions, there =2re specie) rules, such zs:

2) Freud which mansns elwey8® dbad falth
entails defective cansont‘and voidability;

b) Mistake as tec an sssentisl elsment
of the contiract (vh%ch mey havs been made
on smccount of the bad faith of the othor
party)faiso antails defeetive consent and
voidanility. e

It seens thet there 18 1o necazsity to
provide for s spscisl sanction of section 18.
This woulé probably be very diffiocult to
draft, £nd tho other legislations-geem toO
have good reaaens not to nave done it, and
to have rdfiod upon the Courts to desi yith
the uttnr aﬂor n anoru méan“ ilke

naat1m1M. : ( 24 k 5«7“ '7'—“)

-
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concdrning “estion 21i3.

»

-

N ~890t10n #aG T5dls as follows:

"If & right 18 trans:erred 2or a reeci-
procel prestation whilst subject to litigs-
tion, the gebtor een satlisfy the tranazfsree
by reimbursing to suec, transferee tie value _
oI such prestation together vith intarasss
‘nd costs of aeticn, 1f any-°.

This ssction deals w.th a question whieh
is well-known: the right and conditions of
selling richts whien are subjeot to 1itige-
tion. ’ "

The solution ol section 217 embod'‘es the
Continental law in the matier (see Franece C. |
cC., 8. 1609, JItaly C.7"., 8. 1546, Switszerland
s. 1884 Egyrt, s. 384, 3888; ate.)e It had
baeen adopted oy the Commiszion of Codifica-
tion, after a cereful examination of the
point, as the most sonvenient to protect both
tho intervsts of the ecreditor snd of the deb-
tor:

.

a) the ereditor of a right subject to
1itigation is not denied ihe power 1o have 5
tihis right sold as any other right {f he tihin

1% cenvenient; anc 1in many cages there aay

%
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bDe reaj advantoge for the cracitor to asll
suchi rig't to & Lthird persen who is ritter
and in a beilar concditior thaw hims.:’ to

guc the dedbtor or who ean give Lim &t oOnee
money which he wYould have otheprwise to wait
‘or many days, to deany the creciior whe power
L0 3ell = ri ni audbject to Jitiga.ion is
really teo forbid him to tranafer someihing
wh.oeh Delongs to his, e ntrary to the aonor-
al rules of the Civil law;

b) on the other hand, it i3 necessary
to protect the debior against the conge-
quencis 01 u sale of a riéht subjecot te 21~
ti{igation, to avoicd his being sued by porsons
viho hewes peraonal interest to iroudble him
or hic farily, or ars more rapasious than
e original creditor would be. And 1t is
2ls0 & well-known and undesirable prectice
that zome business en would ne inﬁuoed to
mnke a Lrade and profit of such tranatora.
by buying rights subject to litigation 2t a
snall price, to make a benefit bty recovering
the whole value of tlhe debt in Court. But
the opinion of the French Committee was that
the provisio. of ssoction 212 is precisely
rurriclsne'to‘dqroat such ends and to pro-
tset “he deLtor: because tle buyor’br the
.right is really frusirated of any objection-
able banefft and shall often vefrein to buy .
if the dabﬁor may free himcelf from such
buyer uv reimbursing tie priee of the trunlrcr



»

together with interests due and-costs of ac- .
tion.

In cther werds, the op "icn 3f the Com-
mission of Codificaticn, when pasring ssae-
tioa 213, lias been that this provision con-
€¢iliates both the natural ri:b% ¢of a credi-
tor who seil= what bslengs to inim and the ip-
terest of the deuvtor to b3 sufficiently ﬁro-
tected against undesiradies practices.

The French Committee are still of 0p1n&cn
that the system of section 218 s the besgt
in law nd logic. But they are quite willing
to agree that the point in ssction 218 is
not merely a question of law, but also a
question of prsctices in each country. No
doubt that thers may dbe countries where the
practice of sellinz and duying rights under
litigation may be 8¢ grievous that the law
is induced to purely and simply prohidit it.
Upon this point, the Committee of Translsa-
tior seem to0 be of oepinion that it would be’
- necessary to 40 g0 in Siam, in the present
conditions. K ’

Prohiuition seems to have been the ten-
dency of the Courts and lawyers in the last
years. And a special law has been issued.in
tne matter on the 10th. January 8457 which
; forbids tdvésntoi to buy rights subject to,

lltigation.
The French cmmmitteo hzvo no reancn to

‘Ii
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épyoso consi erations baned upor. the condi-
tions which miy make a.prohibition desirable
in Siaw. Bul tiey would like teo 1oc0k after
the precedences which nmay Justify prohidi-
tion, an¢ t.ey liave found the following:

") first, Roman Law did prohibit trana-
fers of right> under 1itigation; but this
»0licy vas revers<4 dby Justinian, which, al-
lcwing such transrpr:. 414 mmly empowsr the
dedbtor %o free himsel? by reimbursing the
price of daln tc the buyer;

b) seeond, in Fnglish Law, the prac-
tice is certainiv disfavoured, though there
i no provision of 1law to that e~"fect, dut
only ®*ec=2ame® in the maiter. The ¥reneh Conm-
mittee c2ll the alttention upon thie point
that the traiisfer of rigl.ts under litization
ag provided by section 218 however 1is not
what is called maintenance or champerty in
Fnglish Law. °*Veintenancs® ia the giving of
assistance or encouragement to one of the
parties to an aciion dy » person whc hes .
neither an intersst in the action nor any
other motive recogniged dy law as Jjustifying
his ‘interference (Lav¥s of Englancd, w. ®"ac-
tion®, No. 81). *Champerty® is a particular

2nd of maintenance, nemely, maintenance of
an cotion in eonsideration of a vraliso to
give the maintainer & shard in the subject
matter or prosseds thersof (Idid. Ko. 84).

5 &
t
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Melrtenance of champerty thersfores are not
tranefars i rights under litigation by esale

Or ~ihe™rize, As 10 the purehsse of rigits
under litigation, the English caseg Beez te
hive macs 8 distinetion as follows: purchas=

07 Lroperiy is lawful, aven when the pur-
cheser will have to defeat existing adverse
ziaims. provided the purchaser’: raal ob- g
Jeet wes to mequire an intersst in the prop-
arty, but purehaan of rizht to ring an sc-
tion either 1lonn or aointly with the’ uoito;
would be unenforceadle sccordi s %o sore
*enges® 7Ibid. No. 80). However ex-~aptions
are mnde, and we resd in 2 mors recsnt Frig-
l1igh rese (Fitzroy v. Cane, 1G05) that ®a
creditor may nasiga nhis dedt so as to enadble
anoih~=r to sue for it, shough sueh other's .
wish to enforece the debt arises from 111-
feeling towarcs the debtor® (Ibid.).

Then, tre Commitlee will see that pro-
:1bition of the transfer of rights under ii-
i1“atlon eouid only rely upon 2 transivory
period or the Romdn Law which was the most
premitive one, and upon some “cases* (but
not law) in English Courts.

or eoﬁrao. the question of forbidding
some gpecial persons to duy rights under 1i-
tigation (lu;hrc. dbarricters, advocstas, ste.’) H
is quite another question, upon which no long
discusoion ney arisse; and this ic practtetllr
made in every country, like in Sism now, even

i bt oiicamet s T i i
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wvhen such countirias allow irangfers of rights
under liti:atien. :

if the Sismese Commiitse Are of opint n
1.2 the conditions of the countiry are suc
"8 t° reccimend the prohibition, the pro-
tection of the present section 2128 being
ieken es infutficient, the Franeh Committes
wvould not objeet to sueh o consisaration
that they &re incompetent to fully appro-
ciate. id

But in thiz cass, it wculi _he sufficient
to repeal sectdon 713. Tec repe=l section 2182
without substituting it by anything alse
would have the consequencs that the transter
of riznts undsr litlgatioﬁ would be lsgal,
without any pgusnrentes being longar providad‘
to protect the aedtor. Becnuse, firsi, the
prohibition of ths transfer of rights under
litigation !s not in fact one of these ques=-
tions where public poliqy ceould be argued
Ly Courts to prohibit sueh 2 natural right
(s0 mueii the more when we ses many other
co ntries which teke asg lawful the exercise
of this right). Becauss, setond, = law hav-*
ing prohibited in Sism darristers to transier
or de $ransfarred rights under lltizngiun.
one weuld nr&uo 2 contr-rio thai sueh a law .
18 in foree on aczount of every body being i
as a rule ontitlod L0 mske such transfer when

not speclalily prohibited to do 1%,

1419212953 3 >
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If the Siamese Comnitiea would prOpoe;
te prohibit the transfar of rights undor HR
tigation, 1% would be necessary to substitute
88cilion 213 by snother ons providing rfor suek
2 prohibiticn, and ihe Ceémittee 0f Rednoting
‘*euld be prepsred, of course,tc dratt 1i,
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