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VTMORANDUY
UPON
THE PROMILGATION OF THF PARTS
OF TAT CIVIL AND COMVERCIAL
CODE WHICH ARE COVPLFTED

The Comzission of Codification neve
sust ccoepleted the important part of the
Civil and Commeraial Law which deals witl
the Obligationg and Specific Contracis. Tho
lest stage, namrmely the transletion of the
Fnglish Treaft into Sicmess, is reached. Tha
Conrittee of Trenslation have complested
their work for the Ceneral) Part, including
387 sections, they haove transiatsd alreeady
tha remaining pert from section 3EL L0-1463
end have only to revise it, wnat s:all re-
quire only a few months. |

Then, the Coimission of Codification
have exazined ths juestion to know how shall .
the promulgation and publicstion of the Ci-
vil and cherctal Code bs made, and, 68—
pecialily, if it would be advisable to pro-
mulgete without delay the General Part (1 to
867) of the present Draft.’ |

Tno.intorast of Lhe quesition is that
this Part contains principles of law which
faally govern ths whole civil and commercial

-
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law. Sections 1 to 387 deesl first with the
rules for application or'lav. constructian
0" cocumentes or computation of delavs, which
are drgently needed by the Courts in any
matier whatsoever. Besides, they =ive the
rules for tne voldity of contracts and cree-
iion of obiigations, the joint obligrticns,
the transfer of obligations, the psrform-
ance and compensation ror non-~-performance,
the rights of the creditors, the preserip-
tion of rigrhts, etc.. One sees by a mere
enumseration of these maiters how important
they ars in the Siamese legisiation. One
can then say thet these 387 sections will
be the key of the Siamese Civil Law in the
future. I dars say that any Judge ougnht to
knoi’thqm completely, together with their
sonnectiontd and consegquences, and that this
would be sufficient to make him ipso facto
an excellent lawyer: whilst he can hardly
keep or be requested to keep in his mermory
all the rules for specific contra~ts, for
which he can refer to his book in each par-
ticular case. .

This importance of sections 1 to 3887
is such as thcy will al3o be of uss for t%f
proper construction of all provisicns of
Civil or Commercial Law which are now speci-
fied in old laws znd not yet codified; and
of course for the gooa upplton?lon of re-
cant laws 1like the Law on Partnerships and
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Compranies, tie Law on Assoeistions, tle Low
on Kationclity, etc., whieh hsve becr fremed
with & carsful regsrd te the gennyesl prin-
ciples.

Then, uvne can hope that the prosulga-
tion, as soon es po2sible, »f se-tions 1 to
S87 would hely greestiy the Couris 2né eor- '
etitute for them s welceome -uldence. On the
other part,one can say thei nothing in these
gerersl principles is contrary to the pres-
ent praciices of the Courts in civil law:
sections 1 1o 387 heve merely codified meny
ruies the spirit of which is daily applied
by the Courtsa, dbut which are writte: nowhere
in the present conditions of legislation;
and of course the Code Commissionsrs have
done their best to try and explain as clear-
ly as posesible these "undamental principles
of law.

To publish at once sections 1 to 387
%zoul¢ probably be welcomed by the Judges
and lawyers of this country. It must not bde
lost of view also that this key of the civil
iaw {8, of course, the most diffiocult peart
of it. A dslay is to be zgzranted tetween ihe
date of pra-uigation and the date of enroreo-
mo.at of the Codes, 80 that the Judges may
have time to learn, and be acquainted with,
their provisions: so lonz could this delay
pe for sections 1 to 387, 30 much the better.

Yo support the policy to p}onulzate at

.
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once theose sections, on» con add thaw the
complation of the rorl: =7 codification calls
2lweys the attentio, 0f the foreign Powers
and that =ny stage reached to is favoursbly
notec, Any promuigzation shortans the period
0f extraterritori=.iity end is an argument
againgt it2 maintenanes. ¥YCcreover, the new
Treaty with *l.e United Statee ©0f America
specifies a ‘rezsonadle time® from the pro-
mulgation of the Codes curing vhieh obdserv-
siiong may be nace by tirls Pover ’or modi-
ficationg in the ssme: as aooﬁ 28 2 promul-
gation is mnce, o8 soon ghall rur this dGelay.

At lzet, a practic=] argument is that
the very delisate work of the Committse of
Transletion would be highly fseilitsted if
2 proxulgation of the General rart of the
- Cede would secure & final seisection of the
Eiamase wording for so msny genersai words
vhich are uged therein, and wili be hence-
forth found =gais sad sg=in in the follow-
inc Books of the Civil and Conmercisl Code.

However, mnay any 6bjections dbe raised
azgainst 2 separate and immediate publica-
tion of sections 1 to 387, without waiting
for the remaining part of the ratter of Ob-
ligationsg ? .

One may otject that thore will be o
very short delay - a few months - between
the two prezulgations, and that sowe pa-
tience more might ba commendadle. And also
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that the man in the street, wro has no Xnow-
lecge of the schsame, extent and importance

Cf 2 Civil ¢ Commer:isl Code, could be
stryuck unfavourably by e publication of some
four hundred <ections only, Dacaugse he 1is
preparced t7T be presenved with a book ¢f some
several thcusand. This srgument comes %o oy
thet ¢ promulzate the Draft of Cbliigations
as & whole would be more impreassive and would
net give room to misinterpretations ss to
the importance of the work of codification:

a point that the Coumissicn of Cocification
have the duty not 10 neglezt, not for thLeir
own gake, dut because they are anxious to
sacure Lhe best regard in this country and
outside for the policy 2f the Covernment.

iI.

The adove consideretions show that,when
we examine the present Draft on Obligations
in order to see if it hes better to be pudb-
lished as a wiiola, or in two successive parts,
there are really arguments for both sides.

But let us see 1if an examination of
the general scheme which has besn adopted
in the work of Codifiention is not 1likely
to help us to find the proper decision.

LT beg the permission te¢ remind that,
from the beginning, it has deen admitted
that the Civil and Comercial Law wculd be
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included 1in one and the came Code, namead
the ®Civil and¢ Cormerci=zl Code®. And that,
on sccount of tie 1mportance of the work,
it was nsver contempiated to watit and PUb-~
1ish the wholias nt t'e sare time, but,on the
contrary, to prosulzate the different parts
sapsrately and as =oon as ready.
dne krows thet, secording to the Tran-
ties whieh have bsen signed with some rowera,
the legislation in eivil law ig intended to
be included in a “Uivil and Commercial Code".
The Treatles deo not know any division o*
thia Code into & Coca of Obligations and ¢
Civil Code dealing with other matters. And
it 1s certainly more consistesnt with the
wording whieh has bdeen ussd in the Treaties
to speak only o¢f a *"Civil and Commercial Code"
If we look'ror the precedences in the
other countries we ses tpat everywhere - ex-
cept in Switserland - thsere is one Civil Code
only. ’ ’ ‘
The intention ¢ the Commission of Co-
dification has teen 10 do the same as every-
where. Yhen Mr. Pacdoux did submit his scheme
for the Codification in his Vermorandum dated
2Cth. July 1009, he did propose to draft and
provedbiy publish first z Part of Obligations
in order to secure @& quicier performance of
the work. But he said that, when the matters
of civil law e}hor than the obligations would
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be complsted, *"we woula smalgamate it with
the Part on Obligations already snacted =nd
izcue the mwle 25 2 Civil and Commerecial
Ccle®. In his seheme, the Part on Obligza-
tions *woula bacomb Book III of the Civil
end Commesrcial Code”. And section 1 of the
present Draft reads: *This Lew shall be
cellied the Civil and Commereial Cods, Book
on Ubligations®, :

Iwelve years have elepsed. The prineci-
Ple remainz the smme: tc have one Civil amd
Commereial Code only. But we havs qot oxXpe-~
risncs of the work; the FPart on Obiigations
is completed; 'Drafts have lheen made and
printed for the other Perts, and some of
them alrea.y revised with the Sinmese Com-
"missioners. We have ocnsequently a more ac-
curate and erxpsrimental knowle ze of the
¥ork, and we kKnow more exactly the influ-
ence Of the rules included in a Port on the
rules Lo be aiopted in other Parts. We are
then of opinfon that‘th whole Civi: and
Commerecial Code could be finally divided
into seversal Books and presented z3 follows:

- & i (2]
and Cormmerciel Law. (This includes sections l
to 30 of the present Draft on Obligations:
definitions, rules ror application of law,
construction of documents, periods of time,
All these provisions, as & fac¢, far from



concerning only Obligations, zovarn the whole
matier oY civil ana cormercial law: one can
say. that in the future tnoy shali govern even
laws which shail be issued out of the Civil
end Commercial Code; they have detter to de
placed aobarttoly in a speciel Book.)

B20K _II. - OJbligations (seetions 40
to 887).

) BOOK III. - Svecific Coptracis (seec-

tions 388 to 14€3).

EOOK IV, - Thipzs. (A Draft he: deen

printsd in 1919 after rev:ision with ths Siem-
ese Comumissioners. )

BOGK V. - Persons. (A Draft hes deen
printed in 1219 after p:rtinl revizion.)

M ‘!L Family. ‘(ineluding Marriage,

a matter which is purely s Siamese .ne, and
for whieh a preliminary Draft has boeen printed
as sobn as 1912).

BOOK VII. - Ipheritance. (A prelimin-
ery Draft hes besn printed as soon as 112.)

C2n this order be odbJjected to ;’ Is At
necessary t9 arrange the metters of Civil
and Jvommer-ial Code in the same order as in
the Code Napoleon (namely: Persons, Things,

: !nlnruiaoi. Obligations) ? We see no mate-
rial reason fer 1it, and this order has hever
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been adoptad by the otler Codes as an inevit-
able course:

in 8Bwitzerland, the Civll Code ™as 3.°0-
muigated 28 tle baginning of tne Codifieation,
in this order: Persons, Inheritencs, Thirge;
e Ccde of Obligations was promulzeteg sf-
tarwarts,;

in Jermcny, Bocks I =nd II (jeneral)
econtain the greatest part of the provisions
whieh are in our Generrl Provisions of the
beginning of the Drafi on Obligations (how
obligations arise, periods of tinze, preserip-
tion, 3si1f-help, performance of obligaticns,
transror.ot obligutions, Joeint obligstions);
Specific Contracte comes Jjust aftser; Things
are declt wit) afterwards; Family anéd Inher-
itance by the end;

in Japan, after some generel provisions
dealing wiil: the same matier as our provi-
eions of tia beginning concerning intention,
validity of contracts, periods of time, pres-
eription, ete., the order is: Things . (real
rights), Obligations and Specific Contracts,
Persons, Inheritance. }

This shows that the order of the Cocde
Nepoieon 1is far from being inevitadble, and
thai each country has, in fact, followed the
order wHich was the most convenient owing to
its own practices or perhaps to the manner
erid deley in which the work of codification

has Deen. conlucted therse.
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I7 the progosal to issue the Civil ard
Commercial Code wfth the adove divisions and
ordsr was fipally adopted, there would be no
cbJmetion to promulgste e=cn Book geprrately
end sucvessivsiy, a3 goon a3 they are ready.

This wees mede in France. "hct we 221l
the Colde Hapoleoin was really examined and
passed by the Legislative Cowicil of the time
from 1800 to 1804 in thirty six separate laws:
by %the’end of this work only, a. final law
21st. Mareh 1804 did specify that tre thirty
8iX laws would be eamalgamated in one Code to
be named the Franch Civil Code.

This was really the first experiencs of
building a Civil Cede, and perhaps the lezis-
lators of tha time, when beginning their work,
did not roresee exactly its extent. Now, as
experience ®1lows us to know exactly whet we
are contenplating, namely a Civil and Commer-
cial Ccde, we can meke the revsrse, and pro-
claim fromthe beginning the e~istence of sueh
a Code, the different paris of whieh are te

be issued successively.
If so, I would recommend the following .

policy: ’
a) to draft = Preamdble proclaiming and
explaining once for all that the Government

é?;aauot a Civil ai.d Conmercial Code in several

L divisions (sea Annex hereafter);
~b) to place after the Prenmble, as Pre-

limipary and out of all the Books, the -----

-
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gsacticns 1 which would resdé: *This Law shall
ne csllﬁd the Clvil =né Commerncrtia? Coda®; 2:
‘Tt shell coma intc forem on tre........ .M
nnd B: "On and from tha day of oparation eof -
this Ccde, =211 otter lawg =rd rarulatione in
8o f=r e3 thay _eal with matiers govarned by
thig Code c¢r are in-consistent with ite pro-
visions, =lall te repsaled’. If we do so0, tle
relioinary sections shall gcvern onecs for
#1l the whele public=tiof of the Ciwil and
Commercinl Codes, and the Bocks to pe pudliszhad
gftarwards would have onl, to be sdded after
the previcus ones, wit!. 2 short Preamdble in-
tendec to specify only thair particulsr date
¢f ~nforcement; '
c) to i{3sue 2t oncs Bookx I (Genaral
Frovisions of Civil anéd Commerciesl Lew) in-
cluding sections 4 t0 29 in 4 Titles iristead
of 5§ Titles, on acccunt of sections 1, 2, =2
tain, tnken s Prelininsry,; ané Book II (0Ob-
ligations ) inecluding sections 40 to 387;
¢) Book IIT (Specific Zontrarts) includ-
ing sections 288 to 1483, would dbe 1ssued
within a few months; ~
o) Booka IV to VII would follow natur-
ally and tubcaeaively artnrgards. without re-
guiring anything else than a very short 2re-
gnblc tpoclnr:—';’nolr raspsctive date of en-

forcement;
f) as a matter of poliay, 1t would per-

haps be commwndadle, Vwing to uhe importance

-
"
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of the maitsr and the sttention of the foraign
avers in this question, to deliver o the
pepere & short *communiqué®. st the %“ize of
the firet promilgstion, te e!ylutn thet the
Civil nnd Corierrinsl Code 1n f~rrarﬂnd enough
to Ye.promul-ated from now, Books < fter Pooksg,
susceesively and av 41 ffarent intorva‘s.

This policy seams te srmiit u' thes dene-
fits of an immediate promulgstion of the parts
of Yhe Code whioh ars ready, and to avoid the
cbjection sgainet such a separate pronulgt“
tion. The consequernce i3 that we would then
have ranally in 3ism a Civi] &and Commersiel
Code in couwrse of pudblication and enforece-
ment, snd I am inclined tc¢ belisve that this
renliz~tion would bde irpressive upon tho_
foreign Powers who are interested to follow
the work of codification in our country.

/9 th. December 1021.

-
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