II .
NOTES AND QUES8TIONS WHICH DID EKNTAIL
ALTTRATIONS IN THE DRAFT 1919.
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CODE OF OBLIGATIONS.

Sections 396 to 898

When examining the Sections 396 to 898
for translation, the Conﬁittee of Translation
has made a number of cbservations which have
been carefully examined by the French Commit-
tee, the answer being as follows. .

1) Sedtion 396. Is & pramise of salsa
a contract? The French Comnittee are of
opinion that 1t would go too far to consider
the promise of sale as a specific contract,
this opinion veing admitted by a number or
French lawyers only, but not by some other
or by the other codes. The promise of sale
may be taken a contract as far as considered
as a conditional contract of sale, the un-
certain event in the occasion being the ac-
ceptance or non-acceptance 0f the offeree.
In this way, it is correct ¢o say that the
promise of sale ia a contract (unilateral
eontract) as says Section 396, such a promise
having to be discriminated carefully from
the consensual agreement for,aalé which 1is
really a sale made at once. But, to avoid
any misconsiruetion as to the promise of
sale in Section 396 being taken as a speci-
fi¢c contract, the Frénch Committee agree

‘ that it is better to redraft the matter



in order to avoid the word ®*contract”.

2) sSection 396 in fine says that the
offeree " agrees that he will at his Jisere-
tion,eithfr complete or not complete the
sale®. Is not this defective, the offerpe
prectically agreeing to nothing at all? The
French Committee are also of opinion that
it is advisable not to speak of azgreement
in the case of the offeree.

3) May not Section 396 be redrafted
by using a wording near to the French Code
(art. 1589) or the Japanese Code (art. 556
first paragraph)?

Afver an examination of these rfcreign
@odes, the French Committee are of cpinion
that : '

a) Section 1589 of the French Code
deals only with the agreement for sale by
consentual agreement before the sale itself
is performed, and not wiih the unilateral
contract of promise of sale within the meaning
of Section 396 C. Oblig. (opinion of French
commentators, but one),

b)Y Section 556 of the Japamese Code
dsals really witH the promise of sale with-
in the meaning of Section 396 C. Oblig.,
but we call the attention upoa this point
that in the Japanese Code there is no general
provision to say that *if an offer to make
a contract is made, the contract is complete
only when acceptance reaches the offerer®,



as 1t has been said in Section 52 C. Obiig..
Then. the ¥apanese Code ras obliged to pro-
vide for the matter when dealing with the
promise of sals. On the coatrary, if we
would include a provision similar to the
Japanese provicion in the matter of promise
of sale, we wcuid make a mere repetition of
our Section 52, and I am afraid that Section
397 already is a repetition ot this kind.
Moreover, the system of the Japanese Code
is that the contract is complete when the
offeree has expressed his intention to com-
rdete the sale, whilst the system of the
£de of Obligations (s. 397) is that the
contract ;I complete when the notification
of the acceptance reaches the other party
what is exaofiy in conformity with our sys-
tem on offer and acceptance and must be kept.

We are consequently of opinion }hat no
heip can be got from the french and Japanese
texts. Moreover the German or Swiss Codes
let the matter to the general rules on con-
ditional contracts, offer and acceptance.

4) Wwhat redrafting may be made to’
keep account of the above conclusions ?

The French Committee propose :

IIX. Promise of sale or purchage.

896. - There 1s promige of gale or

purchage as soon as @ person agrees to sell
or to buy a property to or from another
@



X
-

person vho‘.'ill at his discretion either
complets or not co=plete the sale or purchase.

397. - 1If the other person notifies
his intention to complets the sale or pur-
chase, the promise of sale or purchage has
the affect of a contract of sale as soon as
the notification res:hes the first person.

398. - If no time 1is fixed for the
notificetion, the person who made the pro-
mise can fix a reasonable time ana call
upon the other person to answer within that
time whether he will complete the sale oOr
purchase, or not. .

If he does not answer within that time,

the first party is mo longer bound by his

5th. September 1921.
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Code of Obligations.

Sectinn 396.

A promnise of sale takes place when one party
agrees t0 sell or to buy a property to or from
another party who will at his diserstion either
complete or not complete the sale.

Section 398 2nd.par.
If he does not answer withiin “hat time the’
first party is no longer bound.

28rd. September 1921.
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Code of Obligations.

Section 396.
A promise 0T sale takes place when one party
agrees to sell or to buy a property to or from
another pdrty who will at his discretion either
complete or not complete the sale.

-

Section® 398 2nd.par.
If he does not answer within thet time the
first party is no longer tound.

28rd. September 1921.
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S8ection 487

¥

A secona pearagraph is proposed, as fol-
lows:

scontracte of =2ffratghtment remain under
the provisions of the maritime law as far as
such provisions are contrary to or inconsis-
tent with the present Title".

10th. November 1923.
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ur. R. ‘tuyon to li, E., Chac Phya Abhai Raja, Minister of
Juatice, President of tho Commisasion of Codifieation.

/X

Bangkok, Octobexr 2863,

Your Excellency,

In the course of the translation of the Code of
Obligattons by the Cummitee of Translation, & mmmber
uf minor alterations, chiefly concerning the wording,
are submittod by the Coomittee. They are generally quite
well grounded, and n mao to make the ocorrections pro-
posed. I kxeep care:ully a ror-ord of such altmum
which will be finally submitted to Your hconom. he.
the whole work will be completed.

" However, a question 1s to be sibmitted now to tha
decision of Your Excellency because it is not a minor
ohange, but entails the upset of a section.

Sectign 544 of tho Code of Obligations (h}ro of
property) ssys that, "unless otherwise jyrovided by the
lease, a 16ssec can Bublet or transfer nis rights in
the whole ar part of the property hired to & third person.'

This solution is in oonformity with tho French Code
(8. 1717) and the Ewiss Code (8. 253). X

The Committee of Translation has called my ‘tfﬂttﬂ
upon this point that this provision iC centrary $o the
present Siamese practice, which is that a lessee cannot
sublet the property without the authorisation or unless
s the lease grants him this right. The Committee of Trans-
istion 1s of ¢piniom that 1t would be advisable not to



06

reverse the yresent custom, They may rely upon the
Japanese Code (8., 612) and the German Code (8. 5%9) whieh
are Gn tho same side than the Siamess practice.

I cquite agres with the p~oposal, and propose *o
Your Exoouonéy to reverse the provi..on which had been
adopted for section Sy4, and to write it as follows:

*Unless otherwise provided by tho lease, s lessee
canrot sublet or transfe. his rig’:its in the vhol; ox
part of the propervy hired to a third person®,

I am your most obedient servant,
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CODE OF OBLIGATICKS

- - o -—

Section.545

Instead of: ®"cont-ary to ‘t'he prov1s{ons
cf the lscase”, to say: "contrery tc the pro-
vieicns of the foregoig section", - on
acecount of,Section 544 having been modifiea.

!
/

i

|
:#st . October 1921.
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CODE COF OBLIGATTIONS

-y > - ————

e Sections 547 to 588

The words "salary® and "price”, as the
case may re, tc bte deleted anc substituted
by "remurferation*.

See sect ons F47, £4

and &€C, 571, 5??,'5
581, Eer. '

Ci. Japenece Ccce, s. 623 ané 633.

4th. November 1021.
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-IT the contrect ic barced upon an.esti-
mate of costs iitho;t the contractor assum-
ing thet 8 ue! . estirate {s correct and fi-,
nal, and the costs for tie work exceec tre
estimatle, the following rulees shell apply:

1). 12 the costs are not mcre tren five
per cent cver 1ie ectimete, the hirer of work
1s bound tc accept the work anc pay the re-
munsr=-tion, ',

2) 41f the cocts ars mors ¢han five per
cent over the estim=ete, tie lirer o’ wery
cen clain cancellation of the ~ontrect.

NCTF .

~Cf. German Coce, srticle 6£C.

A contraric, i1f the estimate is assumed
10 be correct and finsl, the contrector is in
any cese bound by sucl en estimate.

The Germen Code say:s besides that "If
sucl. exceecing of the estimete is to be ey-
pected, the contractor shall give notice to
the employer witiout delay”. This notifica-
tion,is necessary, in the Germen system,



L0114

because they considei only tie cose where
ilie workx wculd "largely éxceed the estimate”
without any specificeticn of 1imit. Eut with
ovr system of "five per cent 1limite*, it
will happen thet the contractor, if prudent,
will not fail to make the notirication spon-
taneou@iy as gocen as‘thq exceeding will te
more thon five per cent, because he Rnows
tliet I'e would be exposec to a2 cleim of can-
. cellation by the employer i he dic¢ proceecd
on with the work witl.cut notifying the lat-
ter.

28th. Novenrter 19021.
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COMISSICON 07 CODIFICATION,

NOTE
for the Comiittes of Translation

Th: Tepartment of Fost and Telegrepr is prepuring
e new "Postal Aot vhich hae beer submitied for advice
1o the Cormission of Codifi_atien.

According to this Act, the 1liabh1lity of the Depart-
rent, ag =2 carrier of pcstal grticlea (letters, varcels,
‘erc.) hes beon limited. It is generally admitted, in 211
_conntrisg, that Lth: Dopartment of Fost, voing =~ pudblic
'scrvice, cannot he hound o;actly by the sans ™:les &s
an ordinary carrier. For instanco, the Dopartment incurs
no lia»ility for the loss, ‘damaze or delay in the trans-
portation of ordinary lstters or pcst cards: its liabl-
11ty exists in case of regilstered posisl articles up to
- certain amount fixed by the postal regulations, stc.

The Cormittee rersmbers that tho position of the
State Rallways Department is the same, and that special
provisions to that effect have been made in the iraft
Law on Railways vhich is now under translation.

Tris cpecial position has been spescified in Sec-
tion 6358 of the Draft Cod=z on Ohligetions which reecs

s foilows:

tThe carriage o goodes o padeens ers Sy State Raill-
°
wavs 1s governed dy the rerulations and bve-laws of the

Fovel Feilveye Teperiment........"
70 reet also the position of the Departmeni of Post

end Telegraph, which is the same, ths Comiittec of

-
» e 3



Hodaction propcnoe 4o éraft tmction S88 25 “ollows °

"Tre cerriage of goon oI passengerse H- the Statls
Rallwavs Departmsnt 2=4 of postal articles by the Depart-—
ment of P2t ere governed by tha lews or regulations con-

cerning suclh lepaertments®,



+¥113

CCDE OF CBLIGATIONS.

Section 588, 1st. parsgraph.

"The carriage of goods Or passengers
by Etst=: Rallways and of postel articles vy
the Depertment of Fost snd Telegraplq are

governed by the laws and regulations issueg
t rzerﬁ OD . .

28th. Noverber 1221.
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¥ URT CAGE 7 .
= — L Q;-uh
(AE ALYPRATION SUCCESTFD FOR SECTION 7;}}5 7

- ——

K¢ servituces or otisr reel ri:ht:
eresteld by agrsecant or wiil upon = morti-
Z-ged properiy by +hiceh the value of the
preperily 13 derreciated registered aftsye
tihe regisirztion of the mortigazge may be set
vy 2z2inst the morigagee unless he hag 2 reed
te it.

Cf. 146 Zreft on Thirss.

SMMPHT. - ¥rer dr-fiinz the Book on ™
Things, the Corxicsion heave always consldorndw
thet 2 gervituie rey be erested Ly will as
vell =8 by esgreement. The words °*by aszresment
or #i11°® heave eonsequartly dean ussad of in
all secrtions conesrnl 7 servitude. It is
propesed to do the seame in section 736 whieh
in the ,resent Drafting de=ls with servitudes
ereated °*by 2zraement® only.

Othervise the section rex~ins the same,
but the wording has dbean mode more eyplana-
tory, decause the poliicy for servitudes in
ti'e Book on Things allows now Lo do £o; it
may be noted sgpecially that servitudes are
veid if not made in writing and registered,
ihen tis dates of ragistiration ure the



criterion in ec°se of con‘lict batwean a mort-
gcge and 8 servituds or other real richt
i;o¥sver, 1t imust be pointed out - this bei:g
a 1:uport~nt maitar or policy - that leases
under %hre~ years duration ara not registeraed
aceording to the Dratt Ciwvil Code which fol-
lows the present practice of the Derartmant
of Land Records. If tha ebove rritarion (re-
sistration) is adopted, it will oneu)‘o tret

legages uncder three.. years. belng not regisierad,

car. be set up agaeinst a mortgaget. This con-
senuerce seemg harmle=ss because le=ges under
three years =re unlikely to depreciate the
rroperty to the prejudice of a pravious mort-
gagen: ther are transitory and mare acts of
usu2l manarearent. The Com~i-sion o' Codifi-
estion will have to dacicde 'inally uron thas
policy.

The wording of ti'e tbove draft 1s sini-
lar to the wording as ~mended by Dvr. James.

&.

et
’7 c?z) Y
sty v W/
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40vd ToF the Commiselon of Codlfication
ooncarning alterations of wording
in Chapter Yi) of the Mortgaze
(Fogistration: asootlons 768 to 774)

At the time when the Code of Obligations 1s ready
for promulgaticn, the attention of the Cosmittee of
Fedaction has bveen called upon the nocessity to secure
& 5loee co-operaticn of the Winistry of lands ani Agri-
gulture for the application of the new provisions of
Civil Law conoerning the registration of rights upon
im:nvable properties,

This no-operation 1s Quiteo necaIssary, bHecause
there are in the Jode of Obligations provieions con-
cerning the rogistration of Merigaje and of spsoiul
prefourential rights upo.. immovable property, and direo-
tions ought to be given by the respenaidle dinisiry to
the lLand Offiolals, A not® to that effort is consequont-
ly arefiad to be submittea to the kinlstry of lLands
and Agrioulturoe, '

In oxrder to secure the ~o-operalbissd of the inistry
of Lands and Agriculture in the bosat conditions, it 1s
neocessary to impose upon the=m as few altarations as
possible in the present practioce of registration of
mortgages which (as providrd by the Consolldatod land
Aot ) seems mobjoottmbu. '

A ou-mx m&muon of seofions 764 to 77y of
the new Code induces us to believe that there are no
confrlicsc botween the said seoctions and seotions %9
and 5% of the lLand Aoi, To aveid any objeotionf, and



in order mot to in%erere -ith the practio-: ma nag ement
of the land hegister by the Gompetent offiocials, ve only
T wgest Yo take out in sections TT0, 77TR, 775 the werde
*keglatar oounterfoll® "nioh are hover useda in the

land Act, and to say oaly *hezister®, the Corm of the
said reyister being st the dlscretion of the lend Of-
fiolals who have %0 sec thomselves where it is better
to write \Be Notices to ve insertec therein,

Tthe January 1922,






CODE O ORLIGATIONS.

8ection £868

The Committee of Transletion heve celled
the sttention upon some aifficulties raised
up by the practical appliecation of ssction S888.

After having considered the point and as-
cortained that this provision has no prece-
dences (in metier of Agency) in the foreign
Codes, the Coxmittee ©f Redastion propose to
repeal section 888 as a whole.

In order to avoid 2 remumbering of the
Cocde, it 18 proposed to cut section 882 into
twvo seoctions, each including one sentence of
the present section 882.

The renumbdoring would then limited to the
following modificaticns

882. - The principal can revoke the
authority and the sgent renounce the agenocy
et any tixe.

888. - The party who determines the
BEONCY ce. covvcccsccsonscssonsssecccss 880,

g884. - Present section 883.

885. - FPresent section 884.

886. - ~fresent section 8885.

867. - Precsent section 886.

888. - Present section 887.

889. - Mc change.

286th. May 1922,



CODE OF OBLTGATIONS.

S8ections 804 and 896

Z0 avoid the word "cause", it 1is suggested
19 come back to tire 0ld drafting of these two
senctions, whioci: was

804. - The principal can evercise direct-
ly against the subagent the rights erising out
of ithe subagency.

895. - The subagent can exsrcise direct-
ly against the prineipal the rights arising
out of the subagency.

i

Or bstisr

884. - The yrincipal can sue direstly
the subagent for any rights arising out of the
subagency.

805. - The subageant gcan sue directly
the prineipal for any righis arising out of
the subagency.

25th. Vay 19828.
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CODZ OF OBLIGATIONS.

S8eotion 897

It is suggeated to suppress the enumera-
tion, 80 that the Courts will in any case oon-

sider if the party is as a fact an importatior:
agent or not.

28Fth. May 1022.



Bection 807

Inpustation ageats ars perscnally liable
for the execution of the contracts entered
into by them as such.

For the purpecse of ths present section,
importetion azenis include all agents, com-
miseion agents, representatives, sole repres-
entatives or otherwise, whatever may %e their
denomination.

—
NOTi". - Sectiion £78 iays that the prin=-

cipal only 1is pergonelly liable towards third
parsons. Section 807 purports to be an excep-
tion in the cacse of importation agents, who
ere seid to Ve personally liable also.

The drafting of the present section 867
1s unobjeciionable as far s the provision
applies to agents (suech as conmercial agents,
commission agents, ete.). But 1t 18 right to
obJect that when section 897 enumerates also
some persons who are not exactly agents, bdut
representatives or sole representatives or

deposit-sellers, ete., this provision is some-

what out of the matter of Title XIV. The 4if-
ficulty i3 that the provision is hignly in-

teresting, in ordser to presvent such represent-

atives to avoid personal l1liability in Bangkok,

e ———

g 1
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KOTF
FUE T: ¥ GOW'ISSIOK OF CODIFICATICON

RF:
Article £907 (Ageney)

of tle Civl nnd Comuereinl Code.

-
/

The Drafiing Comritien Iove a¥amined the
question concerning factors or other Commission-
“.entg 07 this kKind in tie foreign leziatations,
in order to see if presen® section 77 of the
dreft 1is ggtisfoetory.

. In tE:’ErG%Ohu Jayanese anu Swiss Codes,
the system 1® pructieally rimilar, nrd also
(Liiough 2 1iti1de more explanatory) in the Germen
Code, ti'e ¥nglish Law 2also followe sinmilar rules.

It coves to this:

1f = commercinl agent (tenerclly nared e
commigsion-27ent or otherwise) makes some com-
marciel useiness in his own (or hisg own firm's)
name, he ls persorally lisble; 17 he makes the
same 1in the nome g¥ 2 princiygl then tha Codes
refer to ths matter of Agency, the conseguence
ialng that tine princijal iz l1iable and the egent

ig no longer persontlly iiable.
irasent section ©27 of our qroft has been
made purposely a little Aiffersnt: the idea hes

»



but thnacv theres 13 no otl.er placs ‘in the pres-

ent Draft 1o deal with the matLer. ¥e hesve

triad 1o make the matger less dissatistying

by i1lia shove drafting.

12th. November 122-.
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teen that, owing Lo the local conditioms in
Siam (where inhabitants do not xnow t! e princi-
pal firm in case of goods imported, =nd coul:
net sue it), commercinl agants nre 2lways per-
acna.ly liesbla nas soon 2s their busfiness is
Jdprortation, thet is to say when the prinei-
pel firm 1o out of Siam; this ruie being e
general one, witncut having to consider if

the c¢commerciasl agent in Siem has disclosed

or not the name of this prineipal abroad.

Tha fnglish Law favours penerally 2 system

of this kind (Lord Teuterdsn in thomson V.
Davenport ¢ P, and €. p. 87; Wilson V. Zuluet=a
14 2. B, 405; Hutton V. Pulloeh, E. R. #. . B
§727; of. also Janks’' Dighpt Vol. I, ¥. 62 (c).
And by the way it must be pointed out that the
sefbtion i the same, and the Teason for it
similay, in the case of exportation agents.

It se~ms that this policy 1s good. BRut
present section £27 is toc short and can ba
obJjeciad to &8 not giving 2 complete explane-
tion of tI'e system. The complete system would
be as follows:

' 1) when doth the commission- égent and
tre prinecipal are in &Siam (that 1s to say the
prineipsl easy to de known by the customers)
there is no objection to apply the policy of
the foreign Codes hereesbove raferred to, °ond
the comnission-sgent will de personally liable
when arting in his own nanot’§§oneratod from
pursonal liability when disclosing tc that



effect the name of liise principel so that he
¥1ll come unisar the rulas of Agency;

2) when thrhe comxignlon-arant is in Siewm
but the prineiya) ou” 31de (that 1s to g2y in
21l cases of importation Or exportaltion of
£00ds or otherwise), the Siomese ruls would
be thet such cc nmiscion-asgent is jersonclly
liable (excepi in course unles:c oiherwise
2gre=4d between the commission -agent anag t!e
customer). ”

Chnpter VII, if mode so axplanatory,
would feollow much wore closely the foreign
systems. ITts ;'lace ir the title of Agency
¥ould be less cbjectionsdle. And finally 1t
could be titled *Commisssion Agenby* as in.the
other Ccdas, instead of *Importation Agents”®.

The draft suggested is 23 follows:

CHAPTER VII

COMMI SSION AGFNCY.

ev7. - A (ommission-agant is dperson who,
in the ordinary course of his busginess, acts
in his own name or in the na'e of higown firm

on accournt of ancther.
He is personaliy liadble, unless be hes
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Aspeclially d1sclossad the neme of the principal
in ordar tc benefit by tha provisions of
Agancy.

Hovever, im;yortation cr erportation Arente,
vhether called agerts, commission-sgents, ~no-
“ors, ravreesnt2tives Or otrerwvise =2re por-
sonnlly lisble for trhe rerformence of the
contraets entared into by them as such.

cf. Frerch Commercial Code articrles 54,57

Japanese Commercl:l Code articles
313, Sl4

Swigs Code articles 420, 431.

German Commercial Code articlas 7E3.
English Law, Factor‘’s Act 18¢c..
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NOTE
FOR T4E COMMISSIUKE OF CODIFICATION
KE:
Article 897 (Agency)

of the Civil and Commercial Code.

The Drafting Commitiee have examined the
qQuestion concerning factors or other Commission-
egents of this ¥kind in the foreign legistations,
in order to sec if present section 897 of the
draft is satisfactory.

In the French, Japanese and Swiss Codes,
the system is practically similar, and also
(though a 1itide more explanatory) in the German
Code, the English Law algo follows similar rules.

It comes to this:

if a commercial agent (generally named a
commission-agent or otherwise) makes some com-
mercial bussimness in his own (or his own firm‘'s)
nhame, he 1s personally liable; if he makes the
same in the name of a principal then the Codes
refer to the matter of Agency, the consequence
teing that the principal is liable and the agent
is no longer personally liable..

Present sectiom 897 of our draft has been
madekpurposoly a 1ittle differont: the idea has
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been ithat, owing to the local conditions in
Siam (where inhebitants do not knua the princi-
pal firm in case of goods imported, and could
not sue it), comrwercial agents rre alwoys per-
sonally liable as soon as their bussiness is
importation, that is tc say when the princi-
pal firm ia out of Siem; this rule being a
general one, withou: having to consider if

the commercial agent in Siem has disclosed

or not the name of this principal abroad.

The English Law favours generally a system

of this kind (Lord Teuterden in thomson V.
Davenport 8 F. and C. p. 87; Wilson V. Zuluetsa
14 Q. B. 405; Hutton V. Bulloch, . R. Q. C. B
€72); cf. also Jenks' Digest Vol. I, p. 63 (c).
And by the way it must be pointed out that the
sdation i the same, and the reason for it
similar, in the case of exportation agents.

It seems that this policy 1s good. But
present section 897 is toc short and cam be
objected to as not giving a complete explana-
tion of t7e system. The complete system would
be as follows:

1) when both the commission- agent and
the principal are in Siam (that i1s to say the
principal easy to be known by the customers)
there 18 no odbjection to applt the policy of
the foreign Codes hereabove referred to, and
the comrission-agent will be personally liable
when acting in his own name,, 6xonerated from
personal 1iability when disclosing to that



effsct the ncms or his principcl so that he
¥1ll come uncer the rulees of Agency;

2) when thre Corrission-agent is in Siem
but the principal outside (that 1s to say in
all easeus of importation or exportation of
goods or oiherwise). the Siamese rule would
be that such cCr 1ission-agent is rersonally
liable (except in ccurse unless otherwise
agre~Ad beiween the commission -agemt and the
customer).

Chepter VII, 1f made 80 explanatory,
would follow much more closely the foreign
systems. Its place in the title of Agency
would be less ObJjectionable. And Tinally it
could be titled *Commission Agensy* as in the
cther Codes, instead of *Importation Agentsg-®.

The draft suggcested is as follows:

CHATER VI

COMMI SSION AGENCY.

897. - A Commission-agent is *erson who,
in the ordinary course of his buesiness, acts
in his own name or in the name of hiqbrn fimm

on account of snother. )
He 18 psersonally liable, unless he hasg



oSreedadiy Cicsclosea the nexe of the principal -
in-order to benefit by the provistons of—

Agenay .

Yiowever, importatiom or exporiation Agents.
vhethsr celled agents, comrission-agents, fec- b
tors, rerresentetives or otherwise are per- 1
sonally liab.e for the verformence of the

1io

contracts entersd into by them as such.

ct.

English T,aw, Factor's Act 188g.

Frenmeh Commercial Code articles 94 ,0F
Japanese Comrercizl Code articles
SlE, 814,

Swiss Comte articles 430, 431..

Cerman Commercial Code articles 3&=.
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Section 908,

dedifiea as follows.

'Amtotwuvour\m.uo in
writing,.*

29%h, May 1922,
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SECTION 996

e e e 2o e o oo o

ILLUSTERERATION

A encorsen to B a bill of exchanse with the mention
that the bill is delivered so that it be oo}let;tea by B.
Thie la'}er hac only the right to ool.tot- the amount of
the bill which dues not bdbzcame nls property and if B endorses
the %11l to C he can only trunsfor hic right of collection. |

Suppose A oldorsec a pill of sxchange to B "as a pledge®
if bhb tranfers

B 8oces not become an owner of tr> said bill.
it by way of an sndorsements he will give to the transferee

ol .y a right of pledge on the bilil

Auvgust 1923,
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DOCULENTARY BILL,

——

10508 2, = A blll of exchange 13 s=2i4 & aoouw ent-
ary bill wher (% is transferrod with‘anw.xed dooumants
proving thet a plodse has deen put to secure either the
paymant of the bill on tie date of its maturity, or the
acooeptance by the 1irawoe,

The documentiary bill is chiofly usod for goods trave
@lling on sea; therefore ths unnxod docurents are mostly

¢ bill of lading and & polloy of maritinme insurance,

ILLUSTRATIOH., - A, a greet merchent in Bangvok, has
sol goods so B 1in shanghai, R dravs a bill ol exchange
on B and he “oeo to C a banker® Lo di=~count this bill,

C accepts but on the condition that the sbove goods will
be mut in pledge %o him. As it 1is impraoticarle to zlv;
him meterially "he goods so plodged dbecsuse they are on
son, 4 endorses to the nae of € tne blll of exchanse,
the dill of lading and the policy of mariiime insurance
thich are reprrecentatives of the gcods or of thelr value
in caze of loes, By thesy indorsements C 13 put in posees-
sion of hie pledge. C and other ondorsee can do the same,
Then the goods will arrive &t Shanghal the holder of gho
documentery bill 1f hs 18 not pald may order to scize
and sscll the goods to be paid on thelr prioce by previous
claim,

In case of pledge Sivan to sscure the acceptance

by the drawee the bill of lading and other doowrentis ape



i

entrusted »ith the rolder :£ the dLill of exohange only
ur to the mom 1t whon the accepilation of the drawoe is
oscerieinad, In return of his accepiction Lthe documonts

ust »ne given 1o Lthe arawee,

(Sea Lyon-Caen, ¥o, 6%0, = Chnlmers p, 259

TUDC  Shiori Tamura 14/02/2563
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1050, = The holcder of a bD1l) of exchange caniot
be compel.ed to resveilve paymant of 1t before maturity,

except in cose of 2 docvrmentary bill,

(new) ®*Dhooutentary bill® means a t ... of sxchange
which 9 trtnlterreﬁ with, arfl cannot be tranaferred
without, doocumemts constituting evidsace that goddn
which are in transit are pledged t:- secure either ths
payment of the bill on the dato of its maturity or the

acozptancs by the drawoo.
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Seation 4050,

Iin tvelr ooting 124n, Juno 1920 the Cormieszion nf
Transiaticn hag requrested the French Comittes to complete
eec%ion 1050 of the Dwarft Code on Oblj ations, so Lth:u. the
worda "docunentary bHill* be explained,

The followirs 1s tne proposal of the Commission of

Heda-tion.

1050, = The nholder ¢ 2 biil o gM@range caANNO* beo
compallet! to recelive puymant or 1% before maturity, arcept

in o~e- of a Jloouaentary bllil.

*Docuncntary bill® means 8 t. 11 < ex~hange which
1s tr:.nafoerred with, and ~annot h»e tiransferred w=ithout,
doourants constitutinr evidence ttat coeds which are in
+cransit are pledzed to sesureo o‘nher the pay ent of the
piil on t e date of 1ts maturity or the a:ceptance by

the drawos,

ILLUS TRATICYS, I. = A belig the drawor and B *he
darawee, A has indorsed to C a billl of oxchane th‘ day
of maturity of which is 3lst. Docember 246%. B ca not
compell C to recelve paymant vefore 31st. December 2484,

1l = A, & merchant in Bangkox, has sold to & a
living in Shanghai goods which he has sen% from Bangko
to Shanghai and whioh are now in trensit by cea.

A araws a bill of exchanga on B and he goes to C,

a bankxer, to discount this bili. C accepts but on the
condition that the soods will bo pledgedto him ss seourity.
At it ic impossible to deliver to C the goods 80 pledged

el
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because thay are ~n sea, A endorsss 10 L'w no-s of Ce
ta bll:i of @xoh&iyia Lo s.%ar ©ith . hil: of lading
Al Yhe tolisy of maritine i suranse if anv rThioch are
represeitative of the Jcoda ar o 4halir v . .ue in ~aue
o’ iosa. Ly thase Indorcenents C {s |, ag 4 Juot . ruat In
oo8sesilon o his fledge, nt hm rn re-indoruc *he
D111 7@ 186 annoagzes to Nurthar {ndoscserc. Whan the
co’s 110 arrive a' Shanha ¢'o kolier o v’e jocunsh-
var bill, 1€ no' ;Aaldn, '&a- rarve th: ~-4r selze’ 04
80, %= bao palt or theilr .®ica.

I€ A NMas rconsitituto: “te nleace 'c'nly 2 Loruro Yhe
acesytb nco by by tro L1l o 1led i any otl.er Aocuionta
Lhull renmaln in possessio: 0. C only up L~ th: tire
k1 the acoepytan:o : £ B 1s .7iven, In returr of ocu:n
nrronLannae L ohor dotuwients st e uslivarod to B,

I1Il. = 1In tho case o0 th~ ‘orogoing illustration,
vurpocin: the day of maturity o tho b'll of oxchange
13 3let. Decomhar P64, nd tro gonds arrive in Snans-
nil on tho 2nde otoLe™ 2464, no douht that B hae interest
to ta¥o delivary of surh gfoods as 800n 28 possidle to
aveid charres, damares 0 the roods, oln. But he aznnot
f0 on as lon” ea sus™ 7ooés ar~ pled:red to C who de-
taling the bill of ladings and othar <ocuments }f ANnYye
The~ in this nase B 1s 8110784 to corpell 6 to rereive
Jayrent berore *ha 3lst, Docember 2464, so that C shall
4oliver to him the bili of exchange to..ether wi'h ite
annexes (%hill of lading, golioy, oto.) '
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COPE OF OBLIGATIONS

e

Section 11069.
Please take notice that the references *by secticns

1000 to 1010" is a misprinting and mat be sudbstituted
-
by the words ®by se tions 1057 to 1067°.
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Gur ~tions of delgrs

in sectionc 11u6 and 1107.

Tie Committee of Transl tion have called
the attention upcn the delays spscified in
sections 1108 and 1107, whicl. are pesrhaps not
gufficisntly fit vo the reguirements of llia

country. .

Recource ~~2inst tie drewer cnd indorsers
(prior p-rtiess):- According to section 1106,
the holder of - cheque loses N1z recoursse i?

-
-

he doec not pr=se~t thie chegue Zor peyment
within two mecr-tih- from the date oF drawing.

-

Recourse =cainst the drawee .- According

St

to section 1107, ile holder has no recourse
aseinst the bvanker who refuses to pay a cheque
prasentad for pmrment more than one yesar a"t;r
the date of drawir _.

I1f we concticey OW these gquscstions ere
denlt with in the foreign legislatione, Wé .
see from the cdocumentcs and discussions in the
conference of the Hague (1912) that it wes
quite clear for the Goverrments that, in the
preseqt conditio:s: the d¢eloyrs to be specified .
in the cases deal: with by sections 1106 and
1107 are & pure question of 1ocal customs and
heve to he fixad by eacn natienal lew accord-

ingly. It was perhaps deemed desiruble tO
*®
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adopt a uniform aud internctional delr
case 0of chejques dravn from a country to an-
otnar country (french proposal) dut tne point
is not fineclly _ettlzaq.
Then, 1f we try to find which aelays are

wi
adopted 1in otiner -countiries, we see that thev
are very different.

Tne English Law (Bills o2 Ixchange Act,
1832, S. 74) sayse ti.ct the cl.eaue mucst bde
*precsented for pay:rent wiithin a resconabdble
tine 0of its issue”, and a2 .2 vaat *in deter-
mining what is a reason=2hle ti e, regard shall
e hed tn the Q;uure of thie instrument, the
usage of tracde z=nc of b-nkers, and the facts
of the particul~r z2aze*. This ic sc vaguse,
that the Enzlich delesz~te to the Conference
of the H=:ue was asked to specify what may
meen "reaconatls time" accordinz vo the Ing-
1ish Jjurisprudencs, and ne did answer thet
the del-cy admitted Yy s&ch jurisprudencs is
24 hours, but that as a matter of fact the
banks have tle custon to pay cheques within
six months of their issue, 2nd even after and
up to the time of prescription (that is to
say six yeers) but then z2fter approval of the
cprawsr. The French Law (law 14th. June 1865)

says tnat the cheaue must De presented within
five days if to Dde pai®TIn the same place,
and eight days “i{f to be paid in another place,
put as a fact we know that thsy French bankers

a1so have tha custom to extend tids tgo short
¥

pe— ]

o>




delay. As 2 conclusion, the delavy is =ho
law, more extersive in custom, an¢ shall maat
the speci~l regquirements of tiie country.
As to the recourse againct ths drawser
and indorsgers, the answer ¢® the Tritizh Gov-
ernmant in the Conferencs of the I"wghas hean
that "the drawer of a cheaus is li2ble there-
on 1f it is presented for p:-ynment at any time
within 8ix years of its issue=, unlesz he has
suffersd damage by reason -f its non-prezent-
ment. 2Eut if the chegque is not presentsd or
forwerded for presentment within 2 reasonable
time after its iscue, and the drawer is dam-
aged by the énlay (as for instance by failure
of the bank) he is then discharged to the ex-
tent of any damege "a may n-ve suffsred. The
holder of the eheque, however, in that case
can prove against the bank instead of the
drawer (=zect. 74 3ills @f Fxchange Act). Rea-
sonable time for this vpurposa has been judi-
cially held to be 24 hours®. Agzain, "the
nolder of a cheque loses his rizcht of recourse
azainzt the indorser unless he presents 1t
for payment within a reasonctle time; and that
means that he must either present it for pay-
ment or forw:rd it for presentment within 24

hours unliess he 1is prevented from so doing by
something im the nature of force majeure.......
As rezards the drawer, presentment 1is excused
where the‘banker is not bound as between uim-

gelf and the drawer~to pay the cheque, and
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the drawar has no reason to “elisve that ihe
chegue would be peld when pr=zented (Bills of
mxchange Act, sect. 46),*. The answers of the
otner Governaents are, as a rule, tu.at the
holder of a cheque not presented within ihe
1egal delay must lose his rscoursse against
the indorsers in ans case, and against the
drawer when the deposit-morey in bank did dis-
appear by the fault of the drawes after the
delay specified by law for the presentment to
the scid drawes has expired {(French) or even
in any cose (German). As a conclusion, 1f the
Enélish Law mekes the delay czainst.ihe drawer
the =~me 28 eivil prescription against the
holder, the generazal tende:cy 18 to “ix =2 short-
er delay but to let it ~zain to the special
consideration of the coniry concernad.
consequently, 1t eppears that the delays
stated in sections 1106 ard 1107 can be speci-
fied in ecch countiry after due consideration
of the local recuirements. It belorngs to the
Siamese members of tne comnicsion to examine
the point end to consider if the said delays
are t0o he extended or recuced to meet the best
requirements of the country, - Peing understood
that Siam is a countly where the use of cheques
js widespread (like in Fngland or U.b.A.; and
contrary to continental countries of Turope).
The .Committee of Redaction will have no ob-
jectlon to the delays proposed, 80 much the
more if they remind that the delay of section
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1106 (two months) wes of six montrs irn the
Preliminery Draft 19013.

24i1h. August 1922.
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CODE OF ORLIUGATICNS

Ssction .110

-

Tnis sectior provides $a%t whosver draws
a cheque t;a n3t a deposit or a creﬁigﬁﬂ grant -
ed to Nin shall »sg punished with fine not ex-
cesdin > vwo thousan. r»sht. It means conse-
quently that 2 drawer in goecd f-ith is pun-
ishable (with fine only).

The French Law (1laws 19th. Februsry 1874
and 2nd. August 1917) coms to punish: first,
the person in gooc faith who draws a chegue
without hsving sufficient and disposadle runds,
provided that .ths punicitnent is fine only,;

second, the person in vad fajth who "draws =
cheque without suf‘iciewt and dispos® le funds
or withdraws wnolly nartlv his funds after

the drawing of the cheque" provided that the
pinisiment is then 1mprisanﬁ~nt (from two
months to twe yeers) and Jine (art. 6).

The nglish Law, according to the notice
cf the Britisan Government to the ague Confer-
ence 1912 is that * the civil consequences of
drawing a cheque witliout suf?icient funds to
meet it are the same as in the cace of an or-
dinary »ill, but if a man draws a cheque on a
bank whers he has no account, OT when he Kknows
for certain that ths cheque will not be met,
he is 1li2ble criminally: under the law rolat*ng
to fraud. For civil purposes, it makes no
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diffsrence wisther a man has no funde to meet
a chegue or whsther he h-c only insufficient
funds.. ... .." This means that the drawer in
gocda fz2ith is only linble to eivil consequences
of his mistake but thot the drawer in bdad faith
is 1lieble to crimin=l punishment.
‘The Swis~ aw (art. 337) provides onlwr

for civil comnens~tion in the ease wvhers "a
percon draws 2 chsnque without h2aving suffir~ient
funds in the drawse's orfice", wii. out dis-
crinination betw=en good and rad faith or
criminel liuvvility specifisd in the Civil
code of Ohligatio-s.

It must ne noted that the present drafting

L s S S

i oo

of sectio. 1110 war made »r the Code Comwission-i

sers after the French Law but vefore the recent
low 21¢. Auzust 1217 which has brought the
~bove specified altsrations especially fcr the
prosecution and punishment of drawers in bad
faith.

Tne question for tile Committes i~ to Xknow:

first, 1f it is desirable to punish the
drewer in goo  faith as made by the present
gsection 1110 and the French Law, - or to iet
him subject only to civil liability as made Dby
the English and Swiss law,

gecond, if it is advisable to specify the
particular case of the drawer in bad faith and
to .rovide 1mpr1§on§pnt for him, as it 1is in
tne English and French law.

“mhis is really a question of practie& and ;
lccal experience. I note however that criminal
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oprossecution 2f drawerc in good f-ith is mocre
understendedble in countriss whers the cheque .
is of??%qquent and exception:cl use as in Francse,
bul perhaps a l'2rd policy in the ccuntries
wiiere 'he cheque is a popular ani frequent way

n? pzyment.

24th. August 1922.



B2 Wy

COD& OF OBLIGATIONZ,

Questions of delays

in sections 1106 and il07.

Tho Committee of iranslation havec callad the attention
apon the delays specified in sec.ions 1106 and 1107, which
are perhaps Dot surficiently f£it to the raquirements oI
the country.

Becourse against the drawer and indorsers (pripr par-
ties). — Accoraing io ssction 1106, trhe heolder of 2 cheque
1a9es hie recoursc if he cdoese not present tho cheque or
payment within two months from the date of drawing.

Becourse g ainst tne drawse. - According 1o sect_on

1197, the holder has no recoursec azainst the banker who
rafuses to' pay a chequ’ presente’ for payment more than
one year after the date of arawingd.

If wo consider how theee questions are dealt with in .,
the foraign legisiations, We ses from the documents and als-
cussions in the Sonforonces o? the dazue (1912) that it wus
quite oloar' for the Governments that, in the present ocondi-
tions, the delays to be spocified in the cases dealt with
py seciions 1106 &Ll 1107 avre & pure question of local ocus-
toms and hes to Do £ixed by each national lsw accoraingly.
It was perhaps desmed desirable to adopt a uniform and in-
ti’national delay in case of chegques drawn from & country
to anothor countr¥ (prench proposal} vut the point is not
finally settled.

Then, if we try to 219" which delays Are adopted 1in

other countries, wo u8® tha. they are very daiffervnt.

-



The English Law (Bill:ns Bxchanre Act 1882,
says that the cheque

8. T4)
must be "presented Ior payment within
« Teascnadble time of 1its issue®, and agds that *in determining
wrat is a reasnnable time, regard shall be had to the nature
5= the instrument, ths usaze of rade and of bankers, and
the facts of the pariicular cass"., This is o vagus, ‘vhat
the English dolegato to the Cor ference of the Haguc vas
asrad to spzcli®v rhat may mean "reasonable time® according
t~ the mnzlish Jurispradence, and ha did answar that the
delay admitted YW such jurispruconce 1is 2y hours, put that
a8 a matter ol fact the hanis have thes custom t¢ pay chequeés
within six monthe i:vo;{thetr issae, and evcn afiter and up
to the timo of p:v*escl"‘iptlon (that is to say six years ) but
then aft.or tae approval of the drawor. = fho Fronch law
(1aw luth June 1565) says that the c.:equc Lus. De prescnteda
within tive days irf to pe paia in the sans piace, and siznt
daye 1f to ope paild in anothier place; oat as a fact we Know
that the French bankerc also nave tho sustom to extend this
too short delay. — A8 a conclusion, the delay 1s short in
iaw, more excensive in custom, and shall meet ‘he cpeclal
requirements of tine country. )

As to the reccursc clalnat t.h:,(::_‘a'.a'or and indorsers,
the answer of the British Government in the Conference cof
the Hague has heen that "the drawer »f a chequse is liable

thereon if it is presented for payment at any time within

. e of its issue, unless he has surfeéred damage by

reason of its non -presentmant.. But 1if the chegue is nov

presented or farwaraed for preaentment witrin a reasonable

+ime after its issue, and the arewor is damaged DY the de-

1ay (as for instance py fatluro of the bank) ha is then

aischarged %o the extent of any dsmage ;@ may have suflered.



(o
o)

The holder of the chegu: howsvor, in that ca~» ean prove

-

azainst the banx‘inatead 0 the drawsr (8. 7y Billpof Ex-
crange Act )., Msasonablo ¢

Ln: for this purp.se has been Ju-
dlcially h 2 Lo e 24 hours®. Azain "the holder of a chequs
loses nis i ht »% Trecourse aseinst the indorser unles:s he

pressnts 1t for paymeut wlithin 8 reasconavle Li1o; and that

means that he must aither present it for payment or forwarda
it o press3nument within i hours unless he is prev - ntsld
~roim 85 doing by something In the nature of rorce msjeuro
cecesssssees AS Tegards the drawur,presenticent is excussd
whers the banker is not bound as petwson himsz2ll and the
drawer to pay the cheque, and the drawer has no rsason to
wsl.eva thaet the cheque would be paid vwhen presented (Billh
of Bxchange Act, section %6). - The answers of the other
Governments are, as a Tule: that tho holder of tnhe cheque
p~t presentod within the lezal delay must lose his recourse
arainst the jndorsers in any casd; = and against the drawor
when the deoposit-—money in bank did disappear by the fault
of the drawee alter the delay apeoifxed py iaw Zor the pres-—
sntment to he sald drawee has explired {French) or even .n
aiy case (ueimsnl. — AB a conciusion, if the Enzlish Law
makes the delay ageinst the drawer the same as civil pres
cription vgainst tho holder, the gencral tendency is to fix
a shorter cefay out to let it again to the special sonsi-
der on of the country concerned.

’ff;nsequently it appears that the delays stated in sec-
vions 1106 ana 1107 can be specified in each country after
dus coneiderati&n of the local requirements. It pelongs to

thn Siamese members of the Commission to examine the point

gnd to consider 1f the said uelays ard to be oxtendsd OTr



rcduced to meet the best requirer;dnts of the country, -
baing understood that Siam is a country whare the use of
chequesis widespread (like in Zngland »r U.S.A., and con-
trary to continantal countries o»f Burope). The Committes
of lede~tiorn will l1ave no odjection to the delzys pPropoussc,
80 nu;h tha mor- irf thay rTemind *‘hat the delay of section

1106 (two monuhs) was of six months in the Preliminary IDraft.

1913.

23t.. August 1922,



CODE OF OBLITATIONS,

Section 1110,

?hia section precvid ¢ trat whoever draws a cheque ex-

Sopt ageinst & Aopouil o 2 eradit srant2d to him shall dbe
punished with finc not execesding two thousana baht. It
reanes conoetuantily that a drgwar in good faith is punisghah»le
(vith fine only). .

éhe Trench Law (laws i9th. Teciuary 1271 and 2nd. August
1917) come to punisni: {irst the person in good fuith who
draws a cheaque without having sufficient and dispcsadle
funde, providad that the punishment is fine only; - sacond

tne person in bad fa'ith whe "draws a choTuie without suf-

ficient and disvosable funds or withdraws wholly or Lartly
his funds aJtor +ne drawing of th: cheque "provided that
the juniehment is then imprisonmoent &from two months to
v snars) and fine (article 6).

ihe English Law, according to the uotlice of the British
Government to the liazus Conferenco 1912 is that ®"the civil
conszquences 0f drawin; a chegaec withoit gufficient funcs
t» mest it arc the came as in th’base cf an ordinsry bill;
put LT a man draws a cheque on & pank whers ho hat no ac-
c&unt, or when he knows for certain thot the chegquo will not
be mot, he is liable eriminaliy undsr the law rslating to
fre1d. For c.vil purpoaec; it makes no aifference whether

a man has no funds to maat a sheqio or vwhether he has only

insufficient fundse.c...”s This means that the drawer 1n Zood

falth is only 1iable to ocivil cunsequences of his mistake



but thav tiie draws> (n nad faith is liadble to criminal
punishment.

The Swiss Luw (art, £27) provides only for civil com-
pancation in the case where *a »nerson draws a chegus with-
oul having sulficlient Zunds in the drawee's office®, with-
o1t discrimination between good or cad faith or criminal
l1iablility 8. °cifled in the Civil. Code of Obligations.

It rmust be notcu that thz presept draftinrg of section
1110 was aade by the Code Commiscionere after ti.e French
Lsw »ut belfore the recent law 2ad. August 1917 which has
arouzht the above epecifléd alterations especially Ior
tho prosscuts$on and punishment of drawsrs in bac faith.

The question for th2 Comittee iz to know:

first, 1f it is desirable to punish the drewsr in good
£aith as made by.the present section 1110 and the French Law,
- or to Mt him sunject onlv to civil lisbility as made by
tho =Znzlish ans Swise Laws;

Second, if it is adwisadle to sprcify the particular

case of the drawer 1in bad Zaith ﬁ:lto provide imprisonment

cx him, as it is in the English and French Law.

This is really a question of pract ice and local axperienc

I note however that oriminal prosacut ion of drawers in good

faith 10 more understandahle In gcountrias wher:s the chequse

is of unfrequent and exceptional use as in France, but

pernaps a har. poliocy in tho countries where tlie cheque is

a popular ami froquent way of paymant.

2yth. August 1922.

L AR TSI
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" QIVIL CODE

Section 1106

It hac benn decidad that in sectien 1106 the aelay

grantad to the holdsr of a cheque il he one year.

5th. September 1922,
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CIVIL CODE

—— — — a———

Sections 1109 and 11ii0.

It has bDesn @ecided that the proviaioli of ssctlion 1110,
entalling criminal px« secution for the drawaor in zZood faith
who is overdraft shall be Tepealad, and t.ha@ nc special
provision is necessary to specify his lianility under civil
law. _

As to the punishnsnt for the drawer in hed “aith, the
Comnission nave been of opinion that a provision shall oe
iasamtad in the naxt Fevised Penal Code and not in the Civil
Cods.

Seation 1110 bveing repsaled, in gﬁér “not 15 sMange
the p{cen‘.: mmberigg of the Cods, it has been decidad, that

-

the thira paragraph of ssction 1109 ahall bacoms sectlion

»

1110.

é6th. Septainber 1lY2c.



